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Topic 1 | Compensatory Mitigation in a Global Context 

Introduction 

 Compensatory mitigation refers to the restoration, establishment, enhancement 

and or preservation of environmental resources for the purpose of offsetting impacts to 

said resources. The act of compensatory mitigation, also called biodiversity offsetting, is 

an economic mechanism to promote environmental conservation and restoration 

worldwide. Offset and mitigation programs have become increasingly popular in recent 

years as a method of  preserving environmental resources. As of 2010, nearly 40 

unique programs implementing some economic form of compensatory mitigation or 

biodiversity offsetting have been established, bringing the worldwide total to 60-70 

programs. Compensatory mitigation has been growing in popularity globally as a means 

of quantifying the value of environmental resources. The United States has the oldest 

and most established environmental offset economy, with a number of other nations 

rapidly approaching comparable market sizes. For this reason, this topic synopsis will 

start with an in-depth explanation of the United States’ mitigation banking economy, 

then expand the discussion to look at Colombia and Australia’s market. Finally it will 

conclude with a discussion on how the basic frameworks that exist regionally in these 

countries can be expanded into a global offset crediting economy.  
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Background 

A Look into the origins of U.S. Federal Pollution Legislation   

 In 1948 the United States Congress passed the Federal Water Pollution Control 

Act (FWPCA) into law. The FWPCA’s was the first legislation that governed the United 

States’ water quality, and was largely motivated by public concerns surrounding the loss 

of aquatic resources through various means, such as economic expansion and 

spontaneous environmental disasters. Growing public awareness over the latter was 

particularly influential in motivation of the public to get behind the issue. The main idea 

behind the FWPCA was to introduce legislation governing water quality of US waters. 

The law’s text focused on two points.  

First, it established a means by which federal regulators could evaluate 

environmental conditions against a particular set of standards. The FWPCA introduced 

the terminology of point and non-point sources of pollution that pose negative impacts to 

the surrounding environment. Point sources of pollution are localized sources of 

environmental damage that can be identified as a sole cause of environmental damage. 

Non-point sources refer to general activities that passively contribute to loss of habitat 

and environmental integrity. Examples of point sources might include a ruptured 

pipeline, while a non-source point might be the collective emissions from gasoline 

combustion engines. The standards created by the FWPCA are a set of metrics by 

which environmental damage can be assessed and quantified. As we will see in this 

synopsis, the standards set forth by the FWPCA, and later the Clean Water Act (CWA) 

served as a basis from which the American compensatory mitigation framework would 

grow. 
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The second major point that the FWPCA achieved was the creation of 

mechanisms by which the federal government could enforce the law. This task largely 

fell to the Environmental Protection Agency (EPA) and the U.S. Army Corps of 

Engineers (USACE). The EPA and the USACE are responsible for managing the 

permitting system that the FWPCA created. Under the FWPCA and the CWA, any entity 

that does environmental damage to waterways in the United States must first be 

permitted by the EPA or the USACE. This permitting system is the primary actionable 

outcome of the legislation and also played a large role in shaping the current state of 

compensatory mitigation in the United States. 

Clean Water Act of 1972 

The FWPCA set precedence by systematically enumerating potential point and 

non-point sources of pollution in the U.S., and introducing regulatory measures to 

prevent excessive loss of environmental resources. In 1972 and again in 1977, the law 

underwent a significant overhaul and was renamed the Clean Water Act (CWA) of 1977. 

The CWA is the foremost piece of environmental legislation in the United States, as 

both a pivotal piece of environmental law and the gold standard of American 

environmental legislation. The Clean Water Act was largely an update to the aging 

FWPCA, introducing slightly more methodical approaches to evaluating the health of a 

waterway. It encouraged scientific research into environmental health and allocated 

funds to research efforts. Among other things it also updated the conditions and 

permitting methods for discharging of pollutants into waters of the United States, gave 

the EPA and the USACE final authority to implement pollution control as they deemed 

fit, set waste water standards, made it unlawful to discharge pollutants from a point 
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source unless a permit was obtained, and funded construction of water treatment 

facilities - in effect recognizing the need to address non-point sources of pollution.  

Another major update the CWA introduced was the explicit definition of three 

broad types of pollution: conventional, toxic and non-conventional. Conventional 

pollution refers to contaminants that originated or could be found organically in 

households, businesses and industries. Toxic pollution consists of disease-causing 

agents that cause significant environmental damage. Any forms of pollution that do not 

fit into the other categories is non-conventional.  By creating categories of pollutants, 

the CWA paved the way for other classification mechanisms. The Clean Water Act 

introduced the idea of maintenance and improvement of environmental health. One of 

the main goals of the bill was to prevent environmental damage that would allow 

degradation of the net-health of U.S. waterways. This implied that each new permitted 

action would have to adhere to standards that were as strict, if not stricter than the 

already existing permitted actions. The thought behind this was to achieve net-positive 

movement in environmental sustainability. This has proven difficult to enforce for the 

USACE and the EPA as standards vary wildly across different ecologies and the 

quantification of damage can be exceedingly difficult, despite the CWA’s best efforts.  

In summary, the Clean Water Act was an incredibly expansive and in-depth 

approach to standardizing the improvement of environmental health. Moving forward, 

this synopsis will investigate how the Clean Water Act created a space for 

environmental banking economies and draw similarities between said economies and 

similar crediting systems in the global scope. 
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U.S. Compensatory Mitigation from the Clean Water Act  

Section 404 of the Clean Water Act describes the need for compensatory 

mitigation measures for all development that could damage water resources (IWR). 404 

was one of the first legislative measures that had meaningful consequences in the 

compensatory mitigation space. After it was passed into law, the U.S. Army Corps of 

Engineers took over governance and implementation of the resulting compensatory 

mitigation system, and in doing so established a rigid definition of what acts qualify as 

compensatory mitigation and when mitigation is needed. The community of ecological 

advocates in the United States has, almost universally, adopted the USACE’s standards 

of motivating actions. The USACE broke down mitigation acts into four groups: 

restoration, establishment, enhancement and preservation (IWR). Each method of 

mitigation refers the manipulation of the physical, chemical or biological composition of 

a site to achieve certain goals. Restoration refers to returning a site to its natural or 

historic function from a degraded state and is broken down into Re-establishment and 

Rehabilitation. Re-establishment of an environment results in a gain in physical area of 

a site, such as when  new resources are being returned to their historic state. 

Rehabilitation results in restoration of ecological resources to their natural or historic 

state but excludes the restoration of new area. Establishment, or creation, results in the 

gain of ecological resource area. Enhancement results in a gain of ecological function. 

Preservation is the act of maintenance of existing ecological areas and functions and 

does not result in the gain of function or area.  
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Compensatory Mitigation Credit Economy  

The goal of this section is to give an overview of the compensatory mitigation 

marketplace in the United States and outline the economic structure of the system. As 

mentioned above, Section 404 of the Clean Water Act requires that any entity doing 

harm to the health of the environment must mitigate that harm through the use of 

compensatory mitigation. That mitigation falls under the previously mentioned four 

categories of restoration, establishment, enhancement or preservation. However, the 

law does not address issues like quantifying mitigation, determining the amount of 

mitigation needed, and the methods by which environmental damage can be mended. 

The US Army Corps of Engineers created a regulatory system to answer these 

questions.  

For example, say an entity, such as a government agency or company, has 

incentive to harm the environment in some way. This is often the case when a beneficial 

action, like building bridges, dams, irrigation canals, and other forms of infrastructure, 

has unintended negative side effects on the environment. For obvious reasons, many 

entities may want to execute such developments to capitalize on market necessity, 

despite the environmental consequences. Under the USACE’s new regulatory system, 

all entities will need to receive a permit from the USACE in order to legally proceed with 

their development, and in doing so must offset any environmental damage with 

compensatory actions that are equal in value to the damage being done. 
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Oneida Narrows Dam 

 This case study is a concrete example of when compensatory mitigation credits 

would be necessitated under the clean water act section 404. The study is a real world 

application of the legislative framework set out in section 404. Other development 

scenarios follow a similar pattern to the one presented here. 

 In 2004 an Idaho based hydro-electric company, Twin Lakes Canal Company, 

started investigating a site on Idaho’s Bear River for a potential dam. The site is called 

the Oneida Narrows. The Bear River previously had been dammed further upstream 

from the Oneida Narrows with a hydroelectric dam that produced publicly available 

power. Increased interest in hydroelectric power motivated Twin Lakes Canal Company 

to propose an additional dam on the Oneida Narrows. The proposed project would have 

created an additional reservoir and affected approximately 4.5 miles of the Bear River.  

In order to proceed with the construction, it was necessary for Twin Peaks 

Company to obtain a permit from the U.S. Army Corps of Engineers legalizing the 

modification that they wished to make to the public land. Because the Bear River was a 

public stream owned by the federal government, the project fell under the jurisdiction of 

the Clean Water Act. Thus, the proposed dam construction had to either affect a 

sufficiently small amount of the surrounding environment that it could be authorized by a  

standing USACE permanent permit, or it had to go through the permitting process 

required for a larger project. The USACE has around 30 permitted actions that do not 

require individual permits provided they are sufficiently small, known as nationwide 

permitted actions. These are provided so that small construction projects don’t bog 

down the limited bureaucratic resources that are dedicated to permitting. Any action that 
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is not covered by one of these nationwide permits or is sufficiently large to break the 

permits’ limits will need to get an individualized permit from the USACE instead, which 

usually requires some form of compensatory mitigation.  

 As part of the permitting process, the USACE had to conduct a series of studies 

of the area, the first of which is an assessment of the community. A study of the Oneida 

Narrows dam was conducted by the Federal Energy Regulatory Commission (FERC), 

which oversees any hydroelectric project within the United States. As is common with 

construction of dams, FERC sought to provide all the stakeholders with a common 

means by which they could voice concerns or objections to the project. FERC’s 

assessment found that the area was used heavily for recreational activities, such as bird 

watching, trout fishing, nature photography, etc., most of which relied on the ecosystem 

to remain unharmed. The study also found that there was vested interest in the 

maintenance of the area as an ecological preserve to ensure that their activities could 

continue.  

 The second assessment that was conducted (and is mandatory for all 

construction projects requiring an individual permit i.e. any project that is not covered by 

a nationwide permit) was an ecological assessment by the U.S. Army Corps of 

Engineers. These studies are mandatory for all large projects in order to evaluate the 

impact on the surrounding ecology of a potentially affected area. The USACE uses the 

results of these studies to determine an exchange rate between mitigation credits and 

the damage that is done at the construction site. For the Oneida Narrows project, the 

USACE determined that there would be loss of habitat for 48 natural species, 4.5 linear 

miles of free flowing river affected, and approximate loss of 425 acres of natural habitat. 
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From this assessment, the USACE set the necessary compensatory measures to be 16 

acres of emergent wetland, 20 acres of forested wetland, 12 acres of scrub/shrub 

wetland, and 38 acres of upland riparian habitat 17 acres of grass-forb dominated 

riparian, 20 acres of shrub riparian, 25 acres of tree riparian, and 13 acres of marsh 

cover types, 70 acres of mature cottonwood forest and at least 200 acres of nesting and 

brood-rearing habitat and 132 acres of wetland and riparian habitat for birds.  

 Once the necessary mitigation was set forth by the USACE, the developers at 

Twin Peaks Company were tasked with coming up with a sufficient mitigation plan that 

would encompass the USACE’s requirements. The mitigation plan is a necessary part 

of the permitting process as it allows for the developer to choose how they will fulfill the 

necessary offset requirements set forth as a result of the USACE’s environmental 

impact report. The Twin Lakes Company proposed to complete a combination of 

different compensatory methods by purchasing credits from a mitigation bank and 

proposing their own offsite mitigation project.  

 However, Twin Lakes failed to provide a specific timeline as to when they would 

be completing their permittee-responsible offsite mitigation. Because of this, the EPA 

and USACE deemed the Oneida Narrows project unable to provide sufficient offset 

measures and blocked the dam from being built.  

 This case study demonstrates how environmental regulation in the United States 

supports compensatory mitigation efforts, and how projects are evaluated for their 

potential environmental damage. Because the Twin Lakes Company failed to uphold a 

no-net-loss approach to their development in accordance with the USACE’s standards 

they were blocked from proceeding.  
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Case Studies 

Compensatory Mitigation Credit Generation in the United States 

 The purpose of this case study will be to give an in-depth overview of the 

channels through which an interested party can acquire compensatory mitigation credits 

in the United States.  

 First a working definition of mitigation credits is required. Compensatory 

mitigation in the United States is commoditized under the Clean Water act. This means 

that acts of compensatory mitigation are quantified and translated into an economic 

commodity that can be bought and sold by the owner of the credits. When a landowner 

generates compensatory mitigation credits they are the owners of offset credits that can 

then be sold to buyers looking to offset environmental damage. This basic capitalistic 

concept is the basis by which the compensatory mitigation credit economy in the U.S. is 

built off of.  

Acquiring mitigation credits is a crucial step of the permitting process that 

ensures that there has been sufficient environmental good conducted as compensatory 

measures for harmful actions. In short, credits are an easy way for governing agencies 

to track the validity of offset efforts. As mentioned in previous sections the governance 

and permitting of development acts in waters of the United States is overseen and 

managed by both the U.S. Army Corps of Engineers and the Environmental Protection 

Agency. These two administrations have jointly decided upon the means by which 

entities can acquire compensatory mitigation credits in a series of memorandum of 

understandings (MOUs), the content of which largely mirrors the original wording in the 

Clean Water Act section 404. The direct management of cases largely falls to the 
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regional offices of the EPA and the USACE who work in coordination to ensure that the 

nationwide standards are upheld on a regional level.  

 There are three mechanisms for acquiring compensatory mitigation credits, as 

outlined by the USACE. These three mechanisms are: Mitigation banks, In-Lieu Fee 

programs, and  Permitee-Responsible mitigation.  

 Mitigation banking and In-Lieu fee mitigation efforts are the preferred methods of 

offsets in the United States. Both are considered third party sources of mitigation credits 

for permittees, as the permittees themselves are not responsible for generating the 

mitigation credit, instead the permittee purchases the credits from holding entities. In the 

case of mitigation banking, the holding entity is a certified third party mitigation bank. 

While in the case of in-lieu fee mitigation, the third party is typically the USACE or the 

EPA.  

Mitigation Banks are organizations that are typically driven by profit margins. 

Private equity firms or investment groups will purchase up land that is ripe for 

conservation or restoration. These entities will go through the legislative processing to 

turn the land into a mitigation bank, thus acquiring the compensatory mitigation credits 

in the process. The mitigation banks then can choose to sell the mitigation credits off at 

a price of their choosing, though it is not uncommon for mitigation credits to be sold at a 

profit of eight to ten times the original value of the investment. In a study conducted in 

Washington state it was determined that for an initial investment of roughly one million 

USD the return over a seven-year period was 9.9 million USD. In this particular study, 

the land that was converted to a mitigation bank was particularly well suited for 

conservation under the clean water act. The land parcel had 110 acres of applicable 
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wetlands and 7000 linear feet of stream, which translated into a large amount of credits 

that the landowners could generate and sell off for the massive profit. Land owners in 

the United states thus have a large incentive to proactively restore the environment and 

maintain the natural ecological composition of their land. By converting their land to a 

mitigation bank, it allows landowners to retain ownership over the physical area while 

selling the state of the land for a massive profit. This is the real value of mitigation 

banking. Incentivizing stakeholders to be good stewards to the land has had profound 

effect.  

 The second way by which developers seeking a permit can obtain mitigation 

credits is through in-lieu fee mitigation. This system is an alternative approach to 

mitigation banking as it effectively allows the mitigation to occur after the permitting 

process. In-lieu fee credits are created by the USACE and the EPA by allowing the 

developer to pay forward the cost of mitigation that would be sufficient to offset the 

damage that will occur. In essence a developer will pay a sum of money to the USACE 

with the intent that the money will be given to a third party to actively conduct the 

mitigation in the developer’s place. The in-lieu fee system is necessary to the 

compensatory mitigation market because it essentially acts as an emergency release 

valve for the mitigation credits market. When there are not sufficient amounts of 

environmental credits available for purchase or the project is deemed small enough, in-

lieu fee credits are a viable option to a developer. It should be noted that typically the 

developers have greater incentive to choose the in-lieu fee option if it is available 

because credits are priced fairly, with no profit going to the U.S. government. The cost 

of the necessary mitigation is the price that the developer will pay. This is not the case 
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with credits that have come from a mitigation bank as the mitigation bank has the right 

to sell their credits at any price they wish.  

 The third and final means by which a developer can acquire the necessary 

mitigation credits for a project is through permittee-responsible mitigation. This is the 

least preferred method by the USACE because it requires more in-depth assessment by 

external agencies to determine if the mitigation conducted is sufficiently equivalent to 

the area being damaged. Permittee-responsible mitigation requires the developer to 

conduct their own mitigation project either on the same site as the development or in an 

offsite location. In addition, the USACE requires a plan from the developer specifying 

exactly what measures will be taken to conduct the mitigation.  

A Note On Measuring Economic Value Of Land 

 There are many issues that are seen with compensatory mitigation and offsets 

systems, most of which stem from an inherent misunderstanding of exactly what the 

value is of ecological areas. It is difficult to ascertain the value of land regardless of 

what metrics are used. The metrics currently used most frequently are land area and 

biodiversity, both of which come with their own problems. When evaluating the value of 

parcels of land purely from a land area perspective, much of the utilitarian aspects of 

what makes land valuable is ignored. Land purely valued as a measure of area 

abstracts away things such as natural resources that lie under the land, the cultural, 

geological and ecological significance of the land and undoubtedly many more. Land 

area, however, is one of the most commonly used in the current systems implements 

throughout the world.  
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 Biodiversity, while somewhat more expressive of land value than land area, still 

has its faults. Despite advances in modern ecological sciences in recent years, the 

study of the earth is still very much an intractable problem. One must only look at the 

wide gap of conclusions that are reached by climate scientists on global warming each 

year to understand the lack of concrete understanding that scientists really have. The 

earth is an ever-changing entity that needs many millennia to study conclusively. 

Modern efforts to evaluate biodiversity and the effect that loss of particular land parcels 

can have on populations should be interpreted with a cautiously mindful understanding 

that there is no concrete answer. Despite hard figures of population fluctuations there is 

a significant amount of soft science that goes into ecological assessments. Because the 

process involved is not exactly quantifiable the results are often subject to debate. 

 The arguments that are present against offsets and compensatory mitigation 

systems both largely point to these faults in modern science as a cause of 

misunderstanding between political bodies and scientists. The story is usually told as 

such.  A particular interest groups wants to pursue a development or project with large 

monetary payoffs, but with environmental consequences. In order to get the permits to 

implement their project, they have to meet environmental guidelines set out by federal 

agencies such as the U.S. Army Corps of Engineers. To do so they hire consulting 

scientists to evaluate the potential damage done. These consulting scientists usually are 

also tasked with finding suitable offset areas (the details of exactly how the offsets are 

conducted are the subject of case study 1). Once the assessment is done and a final 

value of the damage is agreed upon by both the interest group and the legislative 
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agency , the corresponding offset policy is decided upon. In both the U.S. and Australia 

the offset policy is approved by the governing agency and the exchange is complete.  

 Now that the basic structure of the exchange has been outlined, we may assess 

the problems that are introduced in the exchange process that have become the subject 

of many arguments against compensatory mitigation systems. The most common issue 

that critics highlight is the fact that in most cases, the exchange of offsets to the damage 

done is not equitable because of the lack of concrete and comparable metrics for 

evaluating ecology. Because there are two different pieces of land being exchanged 

that could play completely different roles in their own ecology, exchanging damage in 

one for conservation in the other is comparing apples and oranges. There is not a one-

to-one mapping of one ecosystem to another, critics claim. By allowing these 

exchanges to exist, we are letting interest groups with large monetary engines define 

which pieces of land are more important, according to their own agendas. Many critics 

find the legality of such a system repulsive because it advocates for quick science that 

forces non-exchangeable values to be equated.  

With the negative and potentially harmful aspects of offsets presented we 

conclude this section with a thought on potential alternatives. Offsets provide a 

necessary means of quantifying environmental damage in a standardized format. The 

value that is added to the community is largely one focused on exchange of 

environmental health in areas of development for undeveloped areas. Exchange of 

environmental health simply refers to the exchange of one parcel of land to another. 

Another factor to consider is that development will continue at a rapid pace, regardless 

of any bureaucratic barriers. What this means for environmental advocates is that there 
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needs to be some form of quantification that holds harmful entities responsible for their 

actions. Offsets and mitigation banking fill these needs better than any other currently 

existing system can. This indicates that offset, while definitely not a perfect solution, is 

certainly a step in the direction of environmental sustainability. 

Environmental Offsets Outside the United States 

 So far, this topic synopsis has focused largely on the environmental offset 

system in the United States. The U.S. by no means is the only country to be using 

offsets as a primary mode of preserving the environment. Globally, many countries have 

adopted systems that are similar to the compensatory mitigation framework in the 

United States and have looked towards the successes of the U.S. as a proof of concept 

for their own systems. The two that we will focus on are Colombia and Australia.  
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Colombia’s Crediting System 

 Colombia has an offsets framework that rivals the United States in terms of 

legislative effectiveness and thoroughness of environmental assessment. The Ministry 

of Environment and Sustainable Development in Colombia has done an excellent job 

working with non-governmental organizations (NGOs) to establish a comprehensive 

framework aimed at reducing the loss of biodiversity and ecology throughout its rich 

terrestrial landscape. In 2008, Colombia released its environmental assessment manual 

that was developed in coordination with The Nature Conservancy, The World Wildlife 

Fund, and Conservation International. These NGOs played a large role in helping the 

U.S. to reevaluate its compensatory mitigation framework in the early 2000s and thus 

had a wealth of institutional knowledge that they could apply to Colombia’s framework to 

help develop and establish an environmental offsets architecture.  

 Colombia’s framework is largely similar to the United States’ system in a number 

of ideological ways. The driving force of “no net loss” behind the U.S.’s system is also 

something that is adopted by the Colombian framework. Borrowing from the work of the 

USACE, Colombia’s Ministry of Environment and Sustainable Development (the 

acronym in Spanish is ANLA) defined the overarching goal of the offsetting to preserve 

and improve the biodiversity and ecological health of the country's ecosystem. Similarly 

to the United States, Colombia used a legislative approach to mandate the licensing of 

all development. By introducing the need for developers to acquire a license for any 

development activity, the ANLA created an easy legislative pipeline by which they could 

mandate the accruement of environmental offsets. This story is similar to how the Clean 
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Water Act in the U.S. allowed for the EPA and USACE to require permits of their 

developers.  

At a high level, it seems as though this legislative approach to requiring permits 

and licenses has been largely effective for a few reasons. Comparing the systems of 

Colombia and the United States allows for similarities to be drawn and extrapolated. 

Both countries have had enormous success in the offsets realm by using legislative 

licensing to create a consciousness of environmental resources. Forcing developers to 

take on the responsibility of their impacts to the environment has shifted the burden of 

environmental conservation away from a retroactive based modality, to a proactive and 

conscientious approach. By including considerations of  environmental impacts as part 

of development procedures, offsetting systems have reduced the need to retroactively 

consider the impacts that a development might have. This shift in thought also makes it 

easy to adapt to new revelations and discoveries from the scientific community. While 

before such systems, new legislation was required to change developer’s behaviors, 

integrating new environmental knowledge into development practices is now as easy as 

changing the crediting system’s assessment methods. Instead of writing a new bill, the 

government can simply release a memorandum stating that it is important to include a 

new type of assessment into the third-party evaluation of a development’s impact.  

Because this shift in thought was evaluated by the NGOs involved, Colombia 

largely benefitted from the experience of the United States,  it was easy for the ANLA 

and the NGOs involved to identify where the U.S. system may have been lacking and 

address those issues in Colombia’s 2008 ruling. One major change that Colombia’s 
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system introduced was a rigid managerial framework that allowed for offset efforts to be 

assessed from the inception of the project to the conclusion. 

 ANLA adopted a three-stage system that outlined the necessary measures for a 

development project. Stage one is the pre-construction stage that requires a thorough 

environmental assessment prior to any construction. While a similar assessment is 

carried out in the United States, the U.S.’s system only requires it for sufficiently large 

developments, while Colombia’s system mandates this for all projects. The goal of the 

assessment is to formalize the baseline by which the environmental impacts can be 

assessed post-construction. The second stage is the environmental licensing stage, this 

is the stage where ANLA actually issues licenses to developers. The process is largely 

based of the U.S. model, where licensees are required to formalize what actions they 

will be taking to compensate for the damage that will be done over the course of the 

development. The third and final stage of the process is the monitoring stage, where the 

ANLA monitors the offset efforts to ensure that the proposed mitigation sufficiently 

offsets the damage done by the development project. This assessment is done by 

comparing the state of the environments affected by the development to the stage one 

environmental assessment. The ANLA calls this the “Biological Diversity Baseline”. This 

metric is very powerful as it allows for the ANLA to require developers to execute more 

mitigation in the case that the initial offsetting did not reach the no net loss goal.  

Currently Colombia’s system requires licenses for "construction works, and 

activities in the mining, hydrocarbon, infrastructure and electric sectors; as well as the 

maritime and port sectors, power generation projects, construction and operation of 

international airports and their new airstrips, completion of public works, execution of 
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projects in the national waterways systems, construction of railroads and/or variations of 

the national railroad system -both public and private- and the construction of hard 

maritime construction works and restoration of dunes and beaches". It is important to 

note that there are plans to expand the offset system to include salt and freshwater 

ecologies as well.  

One interesting differentiating factor between the Colombian system and the 

American system is Colombia’s quantification methodology. There are a number of 

differences by which Colombia calculates the number of offset credits necessary to 

maintain the no net loss goal, the first of which is the idea of “areas of exclusions”. 

“Areas of exclusions” are areas that the Colombian government and the ANLA have 

designated are protected, protected in this sense means that it is illegal for any 

developer to intervene in or transform the land in any way. Typically these areas are 

protected due to their important or unique biodiversity. The thought is that any loss of 

area from these areas will cause significant biological harm to the species living in the 

area and thus it is of vital importance to protect the area from any potential harm.  

Another unique facet of the Colombian framework is the idea of explicit pre-

planning in development process. The 2008 rule introduces the idea of impact 

minimization and restoration to the necessary mitigation plan. Minimization is the 

reduction of environmental impact as much as feasible for a particular project. The 

driving force behind this is that not causing damage at all is preferable to causing 

damage and then restoring or offsetting said damage. The rule also stresses the use of 

restoration as part of the development plan. This pertains to the immediate area 

surrounding the development site. If a developer harms the area surrounding the new 
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development, it is preferable to have the developer restore the surrounding area rather 

than offset the damage in an offsite location. Similar to how the USACE has a 

preference for different forms of mitigation in the permitting process, ANLA prefers for 

minimized impact at the immediate location, with offsets as a countermeasure to any 

unavoidable damage. 

 

The Colombian system has a rigid formulaic approach to quantifying the amount 

of offsetting that needs to be conducted, this formula is largely informed by three 

factors. The first factor is the physical land area that is affected, calculated by using 
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multiplying factors for characteristics that the land has. An example is that ecological 

areas that are more scarce in the country are considered of higher value. Thus, if a 

development harms scare ecological areas it will be required to do more compensatory 

actions to offset the damage done to the scarce area. In the most extreme cases, 

particularly scarce areas are required to offset three times the amount of affected lands.  

The map below is an example of a  multiplier map. Areas in red are determined to be of 

higher importance and thus are worth more offsets.  
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Australia Biobanking 

 

 Australia has one of the most developed environmental offsets system globally, 

second only to the United States. Their Biodiversity offsets system was created by a 

legislative act of their government in 1999 that largely followed in the footsteps of the 

U.S. Clean Water Act. The Environmental Protection and Biodiversity Conservation 
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(EPBC) act of 1999 outlined the crediting system that was to be adopted as a permitting 

system for any developments occurring across the country. The EPBC was a follow-up 

to the 1995 Threatened Species and Conservation act, which established a list of 

species that were at risk within Australia. The two acts jointly create a strong basis by 

which legislative authorities created an offset economy within Australia.  

 The Australian system works very similarly to both the Colombian and United 

States’ systems. Encompassed by all these systems is the idea of no net loss, which as 

previously discussed implies either neutral or net gain in environmental biodiversity. 

This is the driving factor of the Australian offset economy as well. Australia is rather 

unique, however, in its implementation in a few key areas. First, unlike the United 

States, Australia requires that all developments in the country must go through an 

environmental impact survey to determine the effects of the project on the surrounding 

ecology. Australia is unique in that is requires every project to complete a survey, 

whereas in the U.S., environmental assessments are only carried out for sufficiently 

large developments. This is an important point because there has been criticism of the 

Australian system surrounding significant overhead that is associated with such a large 

amount of surveys. 

 A second key difference between the Australian system and those we have 

examined thus far, are the methods by which environmental impacts are assessed. 

Australia breaks down impacts to the surrounding environment into vegetation impacts 

and species impacts. The two distinctions are used to determine the type of offset 

credits that are necessary for a particular development. Two distinct credits are used for 

each assessment respectively. Ecosystem credits are used to offset vegetation damage 
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and Species credits are used to offset species damage. It should be noted that 

developments are almost always impacting vegetation in the surrounding environment, 

so ecosystem credits are by far the more common offset. It should also be noted that 

ecosystem credits encompasses impacts to species that are closely linked to a single 

environment, i.e. not migratory. This means that for any impacts on vegetation or 

sedentary animal life environmental offsets are required, the only exception being 

threatened species which requires Species credits instead. As defined by the 

Threatened Species Conservation act of 1995, threatened species are animals that 

were deemed by environmental assessments to be in danger of habitat loss that 

endangers their existence. The Australian government keeps a database on the current 

quality of these species habitats and other factors. The database currently tracks 16 key 

metrics that are used to define the baseline quality of life for these species. The 

database and most surrounding upkeep of environmental and species reports is 

overseen by the Office of Environmental Heritage (OEH). Much like the Colombian 

system, any impacts to the threatened species habitats are evaluated against the 16 

metrics in the database to determine the necessary number of offsets to maintain no net 

loss.  

 Another similarity that is worth mentioning between the Colombian and the 

Australian system is the preference for the minimization of environmental impact prior to 

development. The formal statement the OEH provides is: "Before issuing a biobanking 

statement, the Director General must be satisfied that the applicant has demonstrated 

that all cost-effective on-site measures to minimize any negative impacts of the 

development on on-site or off-site (indirect) biodiversity values are being or will be 
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carried out" (Biobanking assessment 29). This is an idea that is not mentioned in the 

United States legislation.  

 All in all, the Australian system is largely a different implementation of the same 

ideas encompassed by the Colombian and American Systems. The three programs all 

have a concept of no net loss with the use of environmental offsets as a mean of 

crediting environmental good and debiting environmental damage.  
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How This Issue Applies To Global Community 

 The question that is posed in this committee then is how does this apply to the 

global community? We have explored a number of regional solutions to environmental 

offsetting and compensatory mitigation, but there is no unified system that can allow for 

a global economy of mitigation credits. Moreover, there is currently very little unification 

of best practices and established standards that can be pointed to. The synthesis of the 

successes and failures of the current systems would be immensely useful to 

underdeveloped nations in need of such environmental programs.  

The purpose of this committee will be to unify the knowledge that has been 

accumulated through the implementation of regional systems, such as the ones 

discussed (i.e. the United States, Australia and Colombia and more), into one such set 

of best practices for countries to adopt. To achieve this goal delegates will need to be 

well versed in the issues discussed and the ins and outs of a successful compensatory 

mitigation system. There is a breadth of literature to be read on the subject, and the 

more knowledge that is accumulated into one set of best practices, the easier it will be 

to adopt a global biodiversity offsetting system. 

 In essence, your job as delegates will be to agree upon a unified set of 

regulations and permitting frameworks that can be adopted by countries globally. This 

will take some of the burden of establishing a system from scratch away from nations 

that may have limited resources to work with. Creating a globally unified system will also 

increase potential to quantify more large scale non-point sources of environmental 

damage; for example carbon abatement and carbon crediting could benefit from a 

tighter integration with other forms of global environmental offsetting. Your job as a 
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delegate is to think of ways that an environmental crediting system would benefit the 

global community and argue for a set of standards that will support those benefits. 
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Questions to consider 

1. In what ways, will a global mitigation economy create beneficial results for: 

a. The global economy? 

b. The environment? 

c. Maintenance of biodiversity? 

d. Reaction to global environmental disasters? 

2. What are the best characteristics of biodiversity offsetting systems and 

compensatory mitigation economies that should be promoted in order to optimize 

for the benefits mentioned above? 

3. What countries will benefit the most from a global compensatory mitigation 

economy? 

4. What basic legislative actions are necessary for a compensatory mitigation 

system to exist? 

5. What role should the United Nations play in establishing a global compensatory 

mitigation economy? 

6. Is it more beneficial to provide a “fill in the blank” type legislation that countries 

can adopt and adapt to their situation or a set of rules and guidelines that 

regional systems would need to comply with the standards of a global system? 

7. What are the benefits of a no net loss approach? 

8. How does the creation of a privatized resale market for mitigation credits or 

offsets incentivize environmental restoration, preservation and conservation? 
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Topic 2 | Common but Differentiated Environmental Responsibility 

 In 1992, when the United Nations Framework Convention on Climate Change 

(UNFCCC) treaty was signed, the principle of common but differentiated responsibilities 

(CBDR), after being designated as one of its defining principles, was made a clear 

aspect of the future of environmental law. Common but differentiated responsibilities 

was then further incorporated in other examples of universal legislation, starting with the 

Kyoto Protocol signed in 1997. It was then referenced implicitly and explicitly in the 

Sustainable Development Goals of 2015, the United Nations Convention on the Law of 

the Sea (UNCLOS), the amendments to the Montreal Protocol, and more (Stone, 276).  

The principle of common differentiated responsibilities is in essence, a reconciliation; it 

combines the idea that the risks of an unhealthy environment (affected by climate 

change or otherwise) are common to all of mankind, but are not equal in terms of which 

countries have contributed to the causes and which countries will suffer greatly from the 

effects of a suffering environment. 

 Previously, the notion of a common responsibility for all nations was brought up 

during the UN General Assembly in 1967 by Maltese Ambassador Arvid Pardo. His 

speech mainly focused on the loss of natural resources affecting all, since it is an open 

resource (specifically, in this resolution, oceanic resources and their loss), and most 

famously, his speech featured the phrase “common heritage of mankind” (Treves, 1) . 

Though his speech is well credited for resulting in the United Nations Convention on the 

Law of the Sea, this idea alone fell short in addressing the lack of technology, 

infrastructure, and resources developing countries have for alleviating such common 

problems. In addition, his speech avoided the greater role developed countries have 
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historically had in causing environmental problems by way of industrial revolution, 

development, and other factors.  This issue though was later addressed with the notion 

of differentiated ability and responsibility in the Stockholm Declaration.   

In CBDR literature, most definitions of the word “differentiated” refer to 

“multilateral agreements that are non-uniform in how the undertakings are formally 

verbalized...” (Stone 277). This notion was explicitly stated in the Stockholm 

Declaration, which specified various response groups to the problem that countries 

could join and thereby commit themselves to taking on a pre-set expectancy for that 

group (“common but differentiated responsibilities”). This was the polar opposite of 

common responsibility, as all states were given different guidelines to be a part of the 

solution. 
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Background Information 

1992 Kyoto Protocol 

CBDR directly manifests through several aspects of legislation. First, it affects 

the metrics used in target-setting as some metrics are misleading and lack 

transparency, while others are not feasible for use by a developing country. The first 

major metric used, carbon emissions as a percent of a designated year’s emissions, 

was used at the 1992 UNFCCC and in the Kyoto Protocol, and in both cases the base-

year was 1990. However, though relative carbon emissions were measurable and 

universal amongst both developing and developed countries, they were also misleading 

about the effectiveness of mitigation policies. For example, since the Kyoto Protocol 

Conference, Russia’s emissions stayed steadily below levels relative to 1990; however, 

this was not due to any change in policy or mitigation efforts. Instead, it was due to the 

stagnation of the Russian economy . Thus, the metric of emissions can be misleading 

because of economic growth; countries can be penalized for economic growth despite 

having grown sustainably, and countries with declining economies can be rewarded, as 

seen with Russia (Aldy and Pizer 169-171).  

Further problematic features of the Kyoto Protocol were the lack of any targets 

set for developing countries, which resulted in major developed nations, most notably 

the United States of America, refusing to sign the protocol (Hovi, Sprinz, and Bang 133-

135). The reasoning for omitting set targets for developing countries was the lack of 

equity in the ability to reduce carbon emissions between developing and developed 

countries (Ellerman et. al, 2). If developing countries had been involved with the Kyoto 
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Protocol, the metric used to define emissions targets would not have been telling of 

emission abatement efforts, as in the case with Russia. Many developing countries 

already had low emissions in 1990, and the developing countries with the larger 

economies (i.e. Brazil, China, and India) were projected to experience large economic 

growth in the period of the protocol, therefore reflecting economic growth over 

emissions abatement efforts. 

2009 Copenhagen Climate Change Conference  

The misleading appearance of effort, as seen in Russia’s case, along with the 

criticism of the Kyoto Protocol for not including any efforts from developing countries, 

lead to the noted concept of “comparability of effort” in the Bali Action Plan of 2007. This 

concept served as a guideline for considering efforts of developing countries. The idea 

materialized into legislation at the 2009 Copenhagen Climate Change Conference, 

where developed nations announced they would exceed their emission mitigation 

targets with further efforts if developing nations committed to comparable efforts. 

However, the definition of “comparable” was not clearly stated, and thus remained 

vague in the final resolution.  

Another dilemma that presented itself at the Copenhagen Conference was 

whether rapidly growing economies like China and India should be included into the 

target setting process. To alleviate the aforementioned problems that arose with the 

Kyoto Protocol’s metric of carbon emissions relative to 1990 level, both China and India 

proposed that carbon intensity (tonnes of CO� per GDP) be measured instead; this 

alleviated the previous dilemma where economic growth could cause misleading results 

in emission reduction. If Russia, in the example with the Kyoto Protocol, were held to 
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this metric instead, there would be little evidence of progress as the emissions levels did 

not change relative to Russia’s GDP.  

However, even with the metric of carbon intensity, there were still confounding 

factors. With economic growth and technological development, carbon emissions 

generally decline, regardless of mitigation efforts. Therefore, it is difficult to discern 

whether a decline in carbon emission intensity is due to economic growth or abatement 

efforts. Other alternatives, such as emission levels relative to a future forecast, though 

comprehensive, are extremely subjective and easily manipulated. (Aldy and Pizer 169-

171). In the end China and India’s proposed target metric of carbon intensity and prices 

was included. The decision was praised as a way to involve the private sector as they 

were engaging on the basis of commerce rather than aid. In addition, the intensity and 

price of carbon are impacted by the actions of the private sector. The call for mid-term 

targets, set to be achieved by 2020, was also included and considered a success for 

promoting low-carbon business decisions. Despite its largely positive reception, there 

were still negative responses to the Copenhagen accord as it was criticized for being 

business-as-usual, non-binding, and ineffective (Spak 8-11). 

Growing from the “comparable” efforts that were yet to be defined in the 

Copenhagen Accord, the 2014 Lima talks were able to finally present a solution to the 

target-setting dilemmas that had been lingering with for almost two decades. Since 

countries had begun to provide variegated forms of pledges at the Copenhagen 

Conference, simple calculations could not be achieved as in the Kyoto Protocol. Starting 

with the 2014 Lima talks, countries began submitting “Intended Nationally Determined 

Contributions” (INDCs), which allowed for countries to submit data, analysis, and 
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methods of implementation for their individual mitigation policies. As a result, economic 

data and the resulting analyses will now be used to determine the credibility of 

countries’ mitigation efforts (Aldy and Pizer 170).  
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Considering CBDR in Climate-Change Solutions  

Energy and Carbon Prices 

Beyond just emissions, metrics considered for carbon mitigation efforts are 

energy and carbon prices and economic costs. While these have not yet been used 

widely in international legislation, except with some inclusion into INDCs, they are 

important to consider as viable alternatives. Energy and carbon prices have the clear 

advantage of being linked to mitigation efforts, as the price reflects the country’s 

economic incentives for carbon abatement.  

For example, if a country creates a high incentive to reduce carbon emissions 

through a carbon tax or subsidies for emission-reducing technology, carbon prices will 

rise. However, the first disadvantage when applying the comparison of energy and 

carbon prices globally is the necessity currency exchange rates which fluctuate often. 

Second, energy and carbon prices do not take into account any efficiency or renewable 

mandates. Finally, carbon prices are not applied to every emission source and can be 

manipulated through a practice called fiscal cushioning where countries adjust the taxes 

specifically for businesses affected by the carbon price.  

Energy prices considered without carbon prices are extremely transparent for all 

countries as it provides a net assessment of all mitigation policies, and it removes 

concerns of fiscal cushioning while giving direct understanding of how much end-use 

efficiency is encouraged. However, energy prices have the same problem as carbon 

prices, for they do not reflect the effect of non-price policies (Aldy and Pizer 173). While 

energy and carbon prices are advantageous for developing countries which typically 

lack the resources necessary for measuring more complex metrics, and are transparent 
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for the entire global community, it disregards countries who have invested in non-price 

policies, such as the United States of America, Germany, France, and China, albeit to 

varying degrees (Magill).  

Economic Expenditure 

 Another alternative metric to consider is economic expenditure (measured by 

percent GDP per capita). Since the cost of combatting climate change is often the 

primary limitation on the passing and implementation of mitigation policies, the use of 

economic costs could be used to ensure that this is equitably distributed amongst 

countries. This metric is most suitable in considering the investment efforts of individual 

countries; however, on the downside, it favors certain policies over others. It can favor 

costly but inefficient policies which may not necessarily be best for the country’s 

mitigation efforts. A proposed policy to counter this downside would give more credit for 

the countries with the least economic spending, but this will only incentivize cheaper 

policies, which again may not necessarily be beneficial.  

Because of the difficulty in deciding with which perspective economic costs 

should be approached, they are often not used alone. Furthermore, calculating 

economic costs requires an array of resources such as economic monitoring and 

modeling systems. Also, since these inputs for calculation are provided by the 

respective domestic governmental bodies of each country, a lack of transparency arises 

resulting in a difficultly for international bodies to monitor and compare metrics. Finally, 

considering the degree of inaccessibility for developing countries results an even larger 

downside to measuring economic costs as several developing countries lack the 

resources for economic monitoring and modeling systems (Aldy and Pizer 173-174).  
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 With the costs and benefits of each of these metrics in mind, it is clear that not all 

are accessible and applicable to developing countries and therefore do not follow the 

principle of CBDR. In addition, they are not necessarily expressive of a country's’ “true” 

efforts towards carbon emissions abatement. When applying CBDR to the legislation 

surrounding compensatory mitigation, metrics used to define credits will once again be 

instrumental in determining where the burden of achieving targets falls.  
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Considering CBDR in funding solutions  

The Adaptation Fund 

CBDR also affects legislation beyond the selection of metrics; more commonly, 

CBDR takes the form of funding. The first appearance of CBDR in funding was The 

Adaptation Fund which was agreed upon in 2001 and launched more recently in 2007. 

The fund is financed by 2% of the Kyoto Protocol’s Clean Development Mechanism 

(CDM) projects and public and private donors. The main initiative of the Adaptation 

Fund is to “finance projects and programmes that help vulnerable communities in 

developing countries adapt to climate change. Initiatives are based on country needs, 

views and priorities.” Several of these projects focus on building resilience to the effects 

of climate change in developing nations and reducing vulnerability through various 

methods; the greater a country’s funding, the greater the vulnerability they exhibit 

(“Afadmin”).  

The developing countries it benefits are specifically those that were part of the 

Kyoto Protocol, and and the contributors are mostly major European Union countries 

The distributed funds are intended for smaller projects and are built upon a microfinance 

model (Igoe). The Adaptation Fund though has faced criticism for setting a cap on an 

individual nation’s funding, which in an effort to be equal, results in a largely inequitable 

distribution; some nations are more vulnerable to climate change than others. 

Furthermore, The Adaptation Fund faces criticism for its changing evaluation criteria 

and lack of transparency in its review process for proposals (Persson and Remling 1) as 

the evaluation criteria was initially extremely vague and thus amended twice in its first 

two years (TANGO Intl. 33). Finally, a growing problem for The Adaptation Fund is its 
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lack of funding and donations as they are mostly dependent on donations from various 

governments (“Afadmin”). 

The Green Climate Fund 

 At COP16, the sixth meeting of parties of the Kyoto Protocol in 2010, the Green 

Climate Fund (GCF) was established with the goal of “[supporting] projects, 

programmes, policies and other activities in developing country Parties” (UNFCCC COP 

16). The Green Climate Fund, funded by sources similar to the Adaptation Fund, serves 

to target projects, initiatives, and policies of scale relative to the Adaptation Fund. 

Marcia Levaggi, manager of the Adaptation Fund’s secretariat, describes the 

relationship between the Adaptation Fund and the Green Climate Fund as “a first step 

for accreditation with the GCF” (Igoe).  

The Green Climate Fund though faces significant funding problems. The 

agreement of COP16 called for 100 billion USD in climate aid by 2020, but did not 

specify this for the Green Climate Fund specifically, making donations to the GCF non-

binding and subject to reductions because of foreign exchange rates. Thus, pledges 

exceeding 10 billion USD from developed nations have been made, but amounts have 

been reduced by foreign exchange rates in addition to the lack of mode for holding 

contributor countries accountable. The United States was one of the countries which 

pledged 3 billion USD for the Green Climate Fund but did not sign any formal 

agreement. This lack of contribution to the Green Climate Fund stems from the 

contributing countries’ desire to have control over their aid, which begs the question of 

whether the United Nations is efficient in handling situations of CBDR. Generally, 
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contributor countries prefer to monitor their monetary donations and have control over 

which projects their contribution funds. 

Along with this major obstacle for the Green Climate fund are problems of 

transparency, information disclosure, and accountability (Kumar 419-420). Though 

common but differentiated responsibilities were never stated explicitly as a founding 

principle for the Green Climate Fund, the structure of developing countries being 

empowered to combat the effects of climate change by contributions from developed 

countries, along with the countries not contributing full funds, imply principles of CBDR 

being simultaneously addressed and ignored. 

 More recently, the application of CBDR in funding has led to a further emphasis 

on the 100 billion USD commitment made by developed country parties in Goal 13 of 

the United Nations Sustainable Development Goals. In response to the funding issues 

the Green Climate Fund has faced, Goal 13 called for nations “to fully operationalize the 

Green Climate Fund through its capitalization as soon as possible” (Nino). This, along 

with other aspects of the Sustainable Development Goals, represents what Brazil 

accurately claimed at the time as a universalized form of CBDR to other forms of 

development beyond environmental sustainability. The future of legal frameworks for 

the application of CBDR to matters beyond environmental sustainability remains 

unclear, as it contradicts previous statements made by developed countries when 

CBDR was first established (Ranii). The US, in reaction to the Rio Declaration of 1992, 

stated: 

“The United States understands and accepts that Principle 7 [of the Rio 

Declaration] highlights the special leadership role of the developed countries, 
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based on our industrial development, our experience with environmental 

protection policies and actions, and our wealth and technical expertise 

capabilities. The United States does not accept any interpretation of Principle 7 

that would imply a recognition or acceptance by the United States of any 

international obligations or liabilities, or any diminution in the responsibilities of 

developing countries.” (UN General Assembly Report) 

The question of applying CBDR to subjects beyond environmental sustainability 

remains unanswered, and as global compensatory mitigation is pursued along with 

several other initiatives defined by the Sustainable Development Goals, the need to do 

so is apparent. As developing countries near industrialization, questions of greater 

responsibility for sustainability targets and responsibility to industrialize with minimal 

damage to the environment arise. 
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Case Studies 

The Paris Agreement 

The Paris Agreement, which entered into force in 2016, is the most recent 

international effort to address climate change. As of November 2016, 109 countries had 

ratified the Paris Agreement, out of the 197 countries which are parties to the UN 

Framework Convention on Climate Change (UNFCCC). The goal of the Paris 

Agreement is to “strengthen the global response to the threat of climate change”. Its 

specific goals are to limit the temperature increase to 2 degrees Celsius or below, 

provide support to all countries dealing with the effects of climate change, and require 

all countries to put forth “nationally determined contributions” and reports on their 

“emissions and implementation efforts” (UNFCCC).  

 Written by the UNFCCC, the Paris Agreement is using the same classification 

system, dividing the world into “developed” and “developing” countries. These 

categories have been used to determine if and how much countries should contribute 

towards curbing climate change and developing new technologies. However, there have 

been contentions about this type of differentiation, especially when it comes to climate 

finance.  

For example, Peter Woolcott of Australia asserted that “the world has changed 

since 1992”, and that all countries should “act consistent with their national capacities” 

(ThinkProgress) and contribute as much as possible. After all, some countries classified 

as “developing” in 1992, such as Qatar and Saudi Arabia, now possess the resources 

needed to significantly contribute while other developing countries such as Mexico, 

Vietnam, and China have already donated billions towards the cause (Meyer).  
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On the other side, Professor Gurdial Singh Nijar, speaking for a group of 

developing countries including India and China, stated that countries with very low per-

capita income cannot afford to contribute the same way developed countries can. He 

also argued that the parts of the Paris Agreement limiting industrialization would only 

harm the people, ending his speech with “we cannot accept starvation for the success 

of this agreement” (McGrath). For example, one possible financial burden the Paris 

Agreement could levy on developing countries is a firm stance against fossil fuels. 

Saudi Arabia and Venezuela, both of which depend on fossil fuels as a significant part 

of the GDP would be very adversely affected and thus oppose any sort of ban on 

greenhouse gas emissions or fossil fuels. 

 There are more than just economic considerations when it comes to 

differentiating the responsibilities that the Paris Agreement is trying to assign. Island 

nations and coastal nations are especially susceptible to climate change and rising sea 

levels, and are eager for firm and ambitious goals to stop global warming before their 

countries are too affected. This can be seen in the arguments over how often to 

decrease emissions caps. Island nations and developing nations such as the United 

States want to see them decreased every five years, while China and India want to see 

them reduced every ten years. To have the greatest impact though, countries must 

consider how some regions are more immediately affected than others by global 

warming.  

 Overall, the contentions of the Paris Agreement are an example of how common 

but differentiated responsibility is an extremely complex issue. Even after the Paris 

Agreement has been enacted, these questions of responsibility, both moral and 
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financial, remain. The Agreement notably did not address, for example, the concept of 

“loss and damage”, or attributing specific events to global warming and possible 

compensation (Clemecon). As the world proceeds towards upholding the Paris 

Agreement and halting the rising temperature, common but differentiated responsibility 

will remain a key issue for the future.  

Development Funding 

The UN Financing for Development Conference was held in 2002, and resulted 

in a pivotal piece of legislation, the Monterrey Consensus, which became the most 

distinct example of CBDR in development funding. The Monterrey Consensus defines 

the responsibility of developed countries to provide duty-free and quota-free access for 

all markets of developing countries. In addition to this, the Monterrey Consensus called 

for “appropriate institutions in source countries to increase their support for private 

foreign investment in infrastructure development and other priority areas.” This 

increases the responsibility held by developing countries by adding the facilitation of 

private capital. In doing so, this legislation and corresponding member-states 

acknowledge the varying capabilities of developing countries’ economies, and the 

mechanisms through which developed countries can aid economic development. 

Other responsibilities of developed countries in the realm of CBDR and 

development finance include debt relief for heavily indebted poor countries. In the 

Millennium Declaration, the main responsibilities of a developed nation include 

implementing effective trade policy, encouraging foreign investment, debt relief, and 

increasing aid and its efficiency. Developing countries are not without responsibility; 

they instead are responsible for cooperating with other developing countries, lowering 
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restrictions on trade, and investing in national institutions. These responsibilities also 

take form in the Monterrey Consensus, which calls for developing countries to reduce 

trade barriers between one another and the creation of institutions and policies that lead 

to lower restrictions on trade. Developing countries, as per the Monterrey Consensus, 

are also responsible for making sure the aid received is used efficiently in their 

established institutions. 

In general, the Monterrey Consensus along with the Millennium Declaration 

follow a similar yet distinct distribution of responsibilities between developing and 

developed nations. Developed nations are generally expected to provide the means to 

decrease the financial burden felt by developing countries, while developing countries 

are generally expected to function in a financially sustainable way. This can at times 

lead to targets not being met, as several developing countries undergo various 

instances of political instability and corruption, and cannot be financially sustainable 

until the political sphere is stable (Diez, 2-4). 
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Questions to Consider 

1. Considering the selection of Compensatory Mitigation metrics as analogous to 

carbon mitigation metrics, which metrics will work in both being measurable, 

universal, and comprehensive? Which ones will present the same dilemmas 

seen through history as being misleading, inaccurate, or ineffective? Finally, 

which policies are most advantageous for your delegation?  

2. How can data collection and dissemination techniques be improved upon through 

international law? If this were implemented, how would this affect the feasibility of 

certain metrics and their respective burdens on countries tasked with measuring 

them? 

3. Does the principle of CBDR have a place in international politics as developing 

countries have gradually started emitting more carbon? Is the international 

setting appropriate for regulating the prevalence of CBDR when contributor 

countries may want to have control over their contributions (as seen with the 

GCF)? If not, which settings are appropriate? 
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