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Topic 1 | Resources in Conflict: The Congo 

Topic Background 

The Democratic Republic of the Congo’s (DRC) civil war has led to the deaths 

of 3.5 million people since 1998 - driven by foreign intervention, ethnic conflict, and 

the appeal of abundant natural resources. Since its colonial era, the Congo and its 

people have endured both foreign and native government and business leaders 

attempts at exploiting the DRC’s resources: copper, gold, cobalt, timber, rubber etc. 

The DRC’s current political instability caused by factionalised conflict groups stems 

from underlying conflicts over its natural resources beginning with Leopold II’s 

colonial rule to contemporary resource demands driven by technology companies, 

neither of which provides any large benefit to the Congolese people.   

Early Colonization 

Belgian King Leopold II ordered Henry Morton Stanley to commandeer the 

Congo basin, securing the Congo River to control strategic trade routes to Central 

and Western Africa (Global Witness 4-5, 6-15, 17-28). Publicly, humanitarian and 

anti-slavery rhetoric was used to justify his involvement in the Congo; privately, he 

was motivated by a desire to open up trade. Leopold II used repressive land laws, 

forced labour, private mercenary armies and unfair treaties to take ownership of the 

region and trade its natural resources.  

Years of sporadic rebellions, insurgencies, labour protests against systems of 

forced labour, brutal oppression, and the adverse social and economic exploitation 

gained traction that eventually collided with the global anti-colonial fervour of the 20th 

Century; national independence movements and nationalism culminated in a 

rebellion that led to Congo’s independence. The Congo became independent in 
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1960, with militant nationalist Patrice Lumumba as Prime Minister through a system 

of parliamentary elections ("The World Factbook — C.I.A."). However, rapid Belgian 

departure from the Congo deprived Lumumba of any effective means of 

administration; there were virtually no suitably trained Congolese civil servants to 

lead in the administration of government departments. Just two weeks after 

independence, Lumumba was faced with a nationwide mutiny by the army and 

Western-backed secessionist movements in mineral-rich Katanga and South Kasai. 

Mobuto and the First Congo War 

After Lumumba came Mobuto Sese Seko who came to power in a U.S. and 

Belgium backed military coup. Like Leopold II, Mobuto created a state-owned mining 

enterprise, the Générale des carriers et des mines, or Gécamines. This was followed 

by the nationalization of all foreign-owned commercial, industrial and agricultural 

enterprises (Global Witness 4-5, 6-15, 17-28), this was called  “Zairianisation” due to 

Mobuto’s successful attempt at renaming the country to “Republic of Zaire”. This 

further augmented the economic power of the ruling class, as Mobutu redistributed 

management and control over these enterprises amongst his friends and their 

families – most of who had no business expertise and paid no taxes (Economic 

Commission for Africa 14-15, 41). Mobutu invited foreigners to run state-owned 

mines as a means of more effectively utilising mineral wealth, but state funds 

continued to be squandered. 

Under Mobutu, the form of militarised control over natural resources and trade 

routes begun by Leopold was perpetuated. Using a divide and rule strategy to 

prevent co-ordinated resistance (Global Witness 4-5, 6-15, 17-28), Mobutu 

encouraged competition between rival entrepreneurs and military units by allowing 

them to guard their own territory and develop their own commercial opportunities 
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centred around diamonds, gold, coffee, timber, cobalt and arms. Control over natural 

resources likewise became more decentralised as military leaders were given 

autonomy to exploit and trade resources. 

Mobutu squandered and embezzled billions of dollars earned through the 

exploitation of the state’s copper, cobalt, diamonds and coffee. As his government 

was backed by the United States and its allies throughout the Cold War, the West 

turned a blind eye to Mobutu’s mismanagement and brutality. Sheltered from outside 

scrutiny, Mobutu used personal connections and patrimony to exploit Zaire’s vast 

natural wealth and extend political control over the entire country. Local strongmen 

were brought into Mobutu’s network through commercial enterprises (Global Witness 

4-5, 6-15, 17-28) – a strategy similar to that used by Belgium in their control of 

traditional community leaders 

Over twenty-five years of corrupt financial mismanagement of government 

departments and parastatal companies led to economic collapse and state failure. 

Predation and diversion of huge sums from state coffers meant that there was 

virtually no productive investment into maintaining essential public services or 

transport infrastructure. To survive, many people excluded from the state 

moneymaking bonanza increasingly turned instead to the informal economy, a part 

of the economy that is neither taxed nor monitored officially by any state apparatus, 

that had been established during Belgian colonial rule (Economic Commission for 

Africa 14-15, 41). Indeed, a major consequence of Mobutu’s failures was the 

entrenchment of extensive clandestine national and regional trade networks 

(Evaluation Office, UNDP  3-8, 26-32). In particular, the coffee growing and gold-rich 

regions of North and South Kivu, Haut Congo (Orientale), Bas Congo, and in the 
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diamond region of Kasai Oriental (Ross), saw the development of relatively 

sophisticated second economy enterprises. 

Recognising the threat the informal economy posed to their own wealth, the 

government introduced measures to curb smuggling. In an attempt to encourage 

involvedment in the formal economy, the prices of foodstuffs were liberalised, and 

gold and diamond businesses deregulated. But as the state continued to have 

monopoly over the sale and export of gold and diamonds, smuggling continued 

unabated – especially in remote regions where the unemployed work force in the 

mining and agricultural regions became frantically involved. The problem was 

exacerbated by self-interested and corrupt bureaucrats.  

Mobutu’s fall was hastened by the 1994 Rwandan Genocide and came during 

the First Congo War of 1996, at the hands of the Alliance of Democratic Forces for 

the Liberation of Congo-Zaire (ADFL), a coalition of Rwandan, Ugandan, Burundan 

and some Congolese minority groups. He left behind a deeply divided and 

desperately poor country on the verge of economic and social collapse. As was the 

case with the end of Belgian colonial rule, ordinary Congolese had not reaped any 

benefits from the exploitation of Zaire’s natural riches by Mobutu’s predatory military 

and political elite network. He had instead firmly set Zaire on a dangerous trajectory 

where militarised predatory control over natural resources had become entrenched, 

and corruption at all levels of government was endemic. Congolese society was 

more fragmented and stratified than it had ever been as a result of divide-and-rule 

policies and the legitimisation of violence as means of economic, social and political 

control. 

Second Congo War  
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Uganda and Rwanda’s choice for the leader of the ADFL, Laurent-Désiré 

Kabila, was initially enthusiastically welcomed by the United States and other states 

(Global Witness 4-5, 6-15, 17-28). Not the least of these was Angola whose 

predominant rebel group, União Nacional para a Independência Total de Angola 

(UNITA), had for years been given support by Mobutu ("The World Factbook — 

C.I.A."). As he took over the Congolese Presidency and renamed Zaire the 

“Democratic Republic of the Congo”, Kabila promised to restore democracy and 

economic viability. However, despite his avowed opposition to Mobutu’s regime, 

Kabila’s rule was not dramatically different. 

Distrustful of his former allies – Uganda and Rwanda, Kabila requested the 

withdrawal of their troops from Congo. They complied with the request, but weeks 

later the Rwandans returned as invaders and even managed to capture the Kitona 

military base at the mouth of the river Congo. In response, Kabila appealed for 

assistance from member countries of the Southern African Development Community 

(SADC). Zimbabwe and Namibia sent troops to secure Kinshasa airport ("The World 

Factbook — C.I.A."), and Angola, having the strongest and most experienced army 

in central Africa, sent forces that stopped Rwandan and Ugandan incursions near 

Kinshasa. Angola, calculating Kabila would remain anti-UNITA, persuaded Kabila 

that Rwanda had developed an alliance with Mobutu’s former army – a one-time 

supporter of UNITA. 
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Chart of Main Actors in the DRC Conflict; Source: Ross, International Organisation (2004) 
 

The war soon turned into one of the most complex international wars ever 

being both a civil war and an international one. It became known as the Second 

Congo War and Africa’s first World War. By late 1997, troops from Zimbabwe, 

Angola, Chad and Namibia were fighting with their ADLF allies against the rebels in 

the east and soldiers from Rwanda, Uganda and Burundi. Rwanda and Uganda 

supported the rebel groups, quickly occupying one third of the country. The war has 

been characterised by highly fluid alliances: rebel groups have frequently splintered, 

changed allegiances and attacked former allies (Ross). The landscape of the conflict 

has changed regularly making the accurately mapping of the leaders of various 

armed groups, their supporters, ethnicity and sources of funding difficult and time 

consuming. Nevertheless, some trends have been identified by reports of the UN 
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Security Council Panel of Experts and others. (See Section on Past UN & 

International Action) 

Natural Resources and Conflict 

The conflict in the Democratic Republic of the Congo has become mainly 

about access, control and trade of seven key mineral resources: Coltan, diamonds, 

copper, cobalt, tin, tungsten and gold (Chatham House 6-36). These have been in 

recent years categorised as “conflict minerals”. Gold, apart from being used for 

jewellery, is also used in electronic, communications and aerospace equipment. 

Tantalum is extracted from Coltan, also known as columbite-tantalite, and is used in 

electronic components, including mobile phones, computers and digital cameras, 

and as an alloy for making carbide tools and jet engine components (Sutherland). 

Tungsten is an extract of wolframite and is used for metal wires, electrodes and 

contacts in lighting, electronic, electrical, heating and welding applications. Tin is 

extracted from Cassiterite and is used in alloys, tin plating and solders for joining 

pipes and electronic circuits (Sutherland).  

It is important to place the plunder of the DRC’s natural resources in historical, 

economic, political and social context. Particularly in northeast DRC, the economics 

of conflict are intertwined with tribal and ethnic tensions, disputes over access to 

land, profound social disintegration, high unemployment and poverty, as well as the 

involvement of different foreign rebel groups and armies from Burundi, Rwanda and 

Uganda (United Nations Environmental Programme 38, 80). As such, it is more 

accurate to describe the violence in eastern DRC as being motivated by a mixture of 

security and economic anxiety.  

The importance of the issue must be placed also in the context of the 10 

million people (16% of the population) that are directly or indirectly dependent upon 
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the mining industry (United Nations Environmental Programme 38, 80). The high 

growth of developing countries with a heavy emphasis in manufacturing such as 

China, Indonesia, and India, has created a high international demand for minerals, 

which means that more and more of the population will be driven to the mining sector 

in seek of investment and employment, legitimate or not. 

Belligerents in the DRC conflict have used different economic strategies to 

generate revenue from the various accessible natural resources. For instance, the 

DRC government has raised money for its war effort through the sale of mining and 

forestry concessions, usually in the form of joint venture agreements between 

parastatal and foreign companies (Sutherland). On the other hand, the Movement for 

the Liberation of the Congo (MLC), the main opposition party in DRC, has raised 

revenues by establishing monopolies over the production and trade in commodities 

from its territory, including diamonds, gold and coffee (Chatham House 6-36). 

Foreign and local armed groups have particularly targeted alluvial diamonds, 

gold and Coltan to raise money (United Nations Environmental Programme 38, 80). 

All three are easily exploited by artisanal methods, have high weight-to-value ratios, 

can be easily concealed and smuggled, and are quickly absorbed into international 

markets – buoyed by high consumer demand in Europe, America and South East 

Asia. The lack of effective border controls and an absence of internationally effective 

commodity tracking regimes and enforcement mechanisms for gold, Coltan and 

timber also make these resources easy targets (Radley). 

Natural resources provide revenues both from the sale and trade of the 

commodities to buyers within and outside the DRC; resources are traded for money, 

arms, equipment or other supplies. Control over resources also presents 

opportunities for raising revenues through customs and tax revenues. A direct 
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consequence of this is that fighting has thus tended to focus around economically 

strategic trading points.  

Battles have been fought over control of Buta, Isiro, Watsa, Bafwasende and 

Bunia, all endowed in varying degrees with deposits of gold, diamonds, Coltan or 

Cassiterite as well as stands of timber (United Nations Environmental Programme 38, 

80). Butembo, a major import and distribution centre where the country’s second 

largest customs post is located, was also attacked repeatedly (Evaluation Office, 

UNDP  3-8, 26-32). Over the course of the conflict, various military groups clashed 

over these economically strategic areas, trading control back and forth among 

themselves. 

Natural Resources’ Influence on the Civil War 

Recent studies have concluded that natural resources and civil war are highly 

correlated. According to Collier and Hoeffler, states that rely heavily on the export of 

primary commodities face a higher risk of civil war than resource-poor states (Ross). 

Fearon, Buhaug and Gates shows that states with the presence of mineral resources, 

gemstones and high market value resources like oil and narcotics tends to increase 

wars both in length and geographic scope (Ross). Similarly, Doyle and Sambanis, 

demonstrate that civil wars are less likely to end when they occur in countries that 

depend on primary commodity exports (Ross).  

The reasons for the cause and the continuation of the Congolese conflict 

stem from three main explanations. The first is that primary commodities such as 

that of gold or Coltan, enable groups to raise money from extraction and sale of them 

for groups. “Looting” of exportable natural resources serves as the most significant 

and lucrative funding opportunity for insurgents. Should rebel insurgent groups be 

able to extract and sell resources for large amounts on the international markets, 
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then they are more likely to launch and continue a civil war. In the post-Cold War era, 

rebel groups in their hunt for power have replaced the funding they once received 

from their superpower sponsors with those harvested from illicit natural resources 

(Ross). This is not to suggest that rebels launch a conflict in anticipation of resource 

wealth, but rather that the wealth obtained from conflict resources is used in the pre-

war phase to acquire arms, soldiers and training – in sense funding the “start-up” 

costs of a rebellion. The high return of many conflict resources allows rebels to 

challenge government forces enough in interactions that easily qualify as “civil wars” 

due to the number of casualties - at least 1000 battle-related deaths (Ross). 

The second reason, and most widely quoted in mainstream media, is that of 

the “grievance” over resources (Ross). Resource extraction by the government, 

especially in developing nations with weak or inadequate governance structures, 

creates grievances among the populations that are unable to profit from it, due to 

perceptions of land expropriation, perpetuation of environmental hazards, insufficient 

job opportunities, social disruptions and tensions from labour migration (Radley). In 

Congo, the elite and government benefited from resource wealth, leaving a majority 

of the population insufficiently compensated for the land expropriation, environmental 

degradation, inadequate job and local growth opportunities and labour migration that 

resulted from the appropriation. Rebel groups criticised resource firms as centres of 

corruption, seeing it as an unfair concentration of national wealth, using these 

resource issues to build and garner support and personnel.  

On the flip side, many rebel groups armed themselves for conflict by selling 

“booty futures” (Ross). These were the rights to exploit mineral resources that they 

had no real ownership over, but had a chance of securing them in future combat. 

These mineral rights were sold to foreign firms and neighbouring governments in 
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return for income, arms, and international support to gain the capacity to capture the 

resource or mine in question. These practices can set a pattern for groups to follow. 

While the DRC was the Congo Republic, former president Denis Sassou-Nguesso 

received $150 million from the French Oil Company, Elf-Aquitaine, to help him defeat 

the incumbent president, Pascal Lissouba, either through an election or force, to 

ensure Elf’s access to Congolese oil in the future (Ross). The election descended 

into a four-month war that destroyed Brazzaville and cost 10,000 lives to Sassou 

(Ross).  

The third explanation is much more geographic. It is that if resource wealth is 

located on a country’s periphery, particularly near or in an area populated by an 

ethnic minority, will give local and foreign residents a financial incentive to secede 

and create a separate state, thus starting a civil war. Resource wealth can lead to 

civil war by giving residents in resource-rich areas an incentive to form a separate 

state. Indeed, the Congolese Civil War aptly demonstrates these elements. Invading 

nation states intervened in Congo under the guise of unfair ethnic treatment 

stemming from political exclusion, forced repatriation back to Rwanda and Burundi, 

as well from Northern Congolese who suffered tensions in resource rich Eastern 

Congo (Radley). These ethnic biases ran into employment at mines, the unfair 

distribution and ownership of mineral wealth in the hands of the minority Congolese 

Tutsis, the “Banyamulenge” (Radley).  

Not only does resource wealth cause civil wars but they also fuel the intensity 

and lengths of the civil wars. The most obvious is resource-related combat. Many 

observers of African civil wars have suggested that combatants are “fighting for 

control” of a resource, implying that resource wealth tends to increase the casualty 

rate during a civil war by causing combatants to fight for resource rich territory that 
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would otherwise have little value (Radley). Particularly in the case of ethnic 

minorities with separatist aims, the resource wealth of Eastern Congo was tied to a 

specific ethnic minority traditionally in tension with majority ethnic groups, its access 

to resource wealth has made it far less likely that the government would adhere to a 

peace accord that gives the region fiscal autonomy. Instead, foreign governments 

were encouraged to intervene (Radley), supporting nascent rebel groups that shared 

the same ethnic background against the incumbent Congolese government, in part, 

to gain access to natural resource wealth. The Ugandan and Rwandan governments 

decision to organise alongside the DRC rebels was influenced, according to the UN 

Panel of Experts, by three government figures that sought to profit from the 

occupation of the resource-rich region bordering Uganda and the Rwandan 

government. There was a belief that the wealth acquired from the minerals would 

eventually greatly offset the cost of war (Ross). Once in control of territory, the 

Rwandan army was able to establish disciplined procedures for extraction to further 

fund the military effort.   

The Congo Civil Wars point to a mixture of all these factors. The profitability of 

minerals such as copper, Coltan, diamonds, gold and cobalt, for foreign 

governments, rebel militias, and individual officers substantially reduced their 

incentives to end the conflict. Even though a peace accord was signed in Lusaka in 

July 1999, it was not implemented until 2002 (Radley), in part as it forced foreign 

combatants to withdraw from the DRC, which hampered their ability to siphon off the 

DRC’s resource wealth. However, the same war in 1997 was shortened temporarily 

by the combatants’ agreement to share the oil revenues. Although the rebel groups 

already controlled these resources, the agreements made it easier to attract new 

investment and in turn receive greater income from these conflict minerals. Kabila 
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signed an $885 million contract with American Mining Field in April 1997 for 

Congolese copper, cobalt and zinc (Evaluation Office, UNDP  3-8, 26-32). This 

prompted the minerals parastatal, Minere de Bakangwa to switch its support from the 

government to Kabila’s ADFL, offering cash and air support. This helped Kabila to 

take over the capital, Kinshasa and the government (Ross).  
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Past UN & International Action 

Panel of Experts 

In June 1999, the President of the UN Security Council requested the UN 

Secretary General establish a Panel of Experts on the illegal exploitation of the 

natural resources and other forms of wealth in the Democratic Republic of the Congo 

("UN Documents for DRC"). The Panel was asked to look into all illegal exploitation 

of natural resources and other forms of wealth, and to research the links between the 

exploitation of natural resources and the perpetuation of the conflict. Four Panel of 

Experts reports have since been published. A further confidential section was later 

passed on to the UN Security Council.  

The first three Panel reports provided an invaluable insight into the natural 

resource-conflict nexus of the civil war, and some of their findings have been 

confirmed by numerous reports by independent research and human rights 

organisations. These reports documented how the strategies and patterns of 

resource exploitation differ between different groups and their allies.  

In the case of Uganda, for example, the pattern of exploitation of natural 

resources is characterised by a decentralized and loosely hierarchical network, at 

the centre of which is a core group of Ugandan army officers and businessmen ("UN 

Documents for DRC"). 

The Ugandan network was reported to generate income by exporting the 

DRC’s Coltan, diamonds, timber and gold as well as through monopolies over the 

import of consumables. It uses armed intimidation by both the Ugandan army and 

aligned militias: a façade of legitimacy provided by friendly rebel administrations and 

the use of currency fraud facilitates its activities ("UN Documents for DRC"). 
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The Panel of Experts report was controversial in illustrating the connections 

between rebel groups, their regional and international and political and commercial 

associates; and in the naming of individuals and companies as contravening the 

OECD Guidelines for Multinational Enterprises. The report also named companies 

and individuals that it alleged had violated international business ethical standards.  

The Panel released its first report on the illegal exploitation of natural 

resources in the DRC in April 2001. It aimed to analyse the validity of the links 

between the illegal exploitation of DRC’s natural resources and civil war and to make 

policy recommendations. The mining sector before civil war was largely unregulated. 

To discriminate between the existing informal rules and the illegal conflict period 

actions by both governmental and armed group activities, the Panel defined criteria 

for both phases. It concluded that illicit mining of minerals and exploitation of other 

resources such as timber led to large profits that were funnelled back to the 

combatants (both local and foreign). The ‘scale and depth of illegal exploitation was 

staggering’, with clear ‘violations of national sovereignty by Rwanda and Uganda’ 

("UN Documents for DRC"). The Security Council was urged to:  

• Adopt an embargo on the import and export of certain raw materials to and 

from Rwanda, Uganda and Burundi coupled with the institution of a sanctions 

regime for violators;  

• Introduce an arms embargo on rebel groups together with targeted sanctions 

including the freezing of assets;  

• Extend the latter sanctions regime to individuals and companies participating 

in the illegal exploitation of the DRC’s natural resources. The last two 
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recommendations marked the beginning of what would become the Security 

Council’s conflict-prevention strategy in the DRC (S/2007/40). 

The second report focused on the role of international corporations that 

indirectly provide the incentives for armed groups to fight over and profit from 

valuable minerals. These groups were said to be directly involved in the illegal 

exploitation and plundering of the natural resources of the DRC. In particular it 

highlighted the companies that traded with a particular group, the Rassemblement 

Congolese pour la Democratice (Rally for Congolese Democracy), a Rwandan rebel 

group with a record of human rights abuses. The Panel reached the conclusion that: 

“The role of the private sector in the exploitation of natural resources 

and the continuation of the war has been vital. A number of companies have 

been involved and have fuelled the war directly, trading arms for natural 

resources, which are used to purchase weapons. Others have facilitated 

access to financial resources, which are used to purchase weapons. 

Companies trading minerals, which the Panel considered to be ‘the engine of 

the conflict in the DRC’, have prepared the field for illegal mining activities in 

the country. ("UN Documents for DRC")” 

The direct incrimination of corporations such as Citi Bank (loan financing), Dara 

Forest (timber exploitation), major airline companies of surrounding nation states e.g. 

Air Boyoma, Sun Air, Air Cargo Zaire etc. and 33 companies from Germany, Belgium, 

Rwanda, Malaysia, Tanzania, Switzerland, Russia, India, the United Kingdom, 

Netherlands and Pakistan ("UN Documents for DRC"), led to several lawsuits 

against the Panel. 
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The final report published was distinctly different from the first three reports. 

The Panel acknowledges in the report that the exploitation of resources “remains 

one of the main sources of funding for groups involved in perpetuating conflict ("UN 

Documents for DRC").” However, rather than providing a detailed analysis of links 

between the illicit exploitation of natural resources and conflict, the Panel devoted 

most of its attention to international responses to the controversial second report. 

The Panel divided the companies named in the report as contravening the OECD 

Guidelines into five categories: “resolved,” “resolved cases subject to National 

Contact Point (NCP) monitoring compliance,” “unresolved cases referred to NCP,” 

“pending cases with Governments,” and “Parties that did not react to the Panel’s 

report ("UN Documents for DRC").” Thus, the Panel effectively shifted the onus for 

further investigation, verification and action, to local governments through their 

OECD Guidelines National Contact Points (NCPs) (Grieger). 

The Panel’s invocation of the OECD Guidelines as a benchmark for ethical 

and acceptable business conduct in the DRC demonstrate that there is a tool, albeit 

a hitherto untested and voluntary one, for governments to hold individuals and 

companies accountable for their activities. However, despite clear links between 

some businesses and individuals involved in the exploitation of natural resources 

and the perpetuation of bloody conflict in the DRC, governments have been slow to 

investigate and verify the Panel’s findings, and to end corporate misconduct in the 

DRC. 

As is discussed elsewhere in this report, the international donor community is 

now beginning to provide the DRC with substantial foreign aid to assist in the 

rebuilding of the country. International financial institutions, donors and the DRC 

transitional government, have also identified the DRC’s vast natural wealth as 
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essential to “kick-starting” the DRC’s economy. Sustained and committed 

international assistance to the DRC is to be applauded and encouraged. However, it 

seems illogical for foreign governments to funnel vast amounts of aid into the very 

same war-torn country where businesses registered in their jurisdictions have been 

accused of being complicit in the perpetuation of the war. For foreign aid to have 

maximum impact, governments involved in the DRC’s rehabilitation should ensure 

that their donations and programmes are in-line with firm commitments to call into 

account companies and individuals linked with the continuation of illicit resource 

exploitation and the continuation of the DRC conflict. It is nonsensical to blindly focus 

on future investments, aid and development without first addressing the lessons of 

the past, and in particular the links between conflict, business and natural resource 

extraction in the DRC. 

United Nations Security Council 

The UN Security Council first stated the connection between illegal mineral 

exploitation and civil conflict when it noted with concern ‘reports of the illegal 

exploitation of the country’s assets and potential consequences of these actions on 

security conditions and the continuation of hostilities’ (S/RES/1291, 2000). It sought 

to regulate Congo’s mineral trade in the hopes of stopping armed groups from 

financing their activities through illicit mineral trade and weakening them enough to 

bring them to the negotiation table.  

However, the Security Council has made limited progress in halting the 

exploitation of minerals by armed groups. The Panel of Experts in 2011 noted that 

“while the level of ‘conflict financing’ appeared to have decreased, a greater 

proportion of trade had become ‘criminalized’ and there was still a troublingly 

‘continued strong involvement [in the sector] by military and/or armed groups’ in the 
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eastern provinces” (S/2011/738, 2011).  Attempts to regulate international trade are 

traditionally non-binding and advisory, but resolutions post-2008 have begun to apply 

more force and legal criteria to regulate illicit mineral trade through sanctions from 

the UN committee of the DRC (S/RES/1857, 2008; S/RES/1952, 2010).   

Resolution 2198 (2015)  

The illicit flow of weapons within and into the DRC, including their recirculation 

among armed groups is heavily linked to the illegal exploitation and trade of natural 

resources, both of which are the major factors in fuelling and exacerbating conflict in 

the Great Lakes region as well as encouraging further continuation of violence. 

Conflict groups such as the ADF, LRA, FARDC, FDLR and national groups such as 

the Congolese National Police (PNC), are deeply involved in elements of the illegal 

mineral trade, production of timber and trafficking of these resources. Not only are 

they in violation of international arms embargoes, but the exploitation of conflict-area 

resources for warfare has led to serious human rights abuses and international 

humanitarian law violations against civilians in the eastern part of the DRC, including 

summary executions, sexual and gender based violence and large scale recruitment 

and use of children committed by armed groups.  

Regionally, the DRC and its trading partners are subject to the laws of the 

Protocol on the Fight against Illegal Exploitation of Natural Resources. However, 

implementation and accountability has been limited. What has been shown to be 

more effective in international regulation of demand for conflict minerals has come 

from national legislation, particularly within the DRC and major importers of “conflict” 

minerals such as the United States.  

International Mediation 
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In eastern DR Congo, intense competition over fertile lands and vast mineral 

deposits remain some of the key drivers of conflict. Since 2009, UN-Habitat has 

been implementing a land dispute resolution program in the provinces of North Kivu, 

South Kivu, and Ituri under the International Support Strategy for Security and 

Stability (United Nations Environmental Programme 38, 80). The main goal of the 

program is to prevent and mitigate land disputes and conflicts in return areas using a 

team of local mediators combined with community land mediation centres in key 

conflict areas. The project enables affected community members to present their 

land claims, while receiving advice and information on land issues. The use of 

mobile mediation teams staffed with local mediators has proven to be an effective 

means for alternative dispute resolution, given the prevailing customary tenure 

regime and the absence of a land use plan (United Nations Environmental 

Programme 38, 80). In addition, mediation activities have led to improved 

cooperation between government land agencies and traditional authorities in 

protecting community land use rights as well as developing a land policy for the 

country. Source: Expert meeting on mediating natural resource conflicts.1  

OECD: Due Diligence and Regulatory Chains 

The Security Council introduced due diligence procedures in resolution 1952 

(2010), for the DRC. These guidelines serve as the basis for sanctions against those 

who trade conflict minerals without proven methods to avoid indirect aid to 

combatants. These guidelines were made in cooperation between the OECD, Mining 

Ministry of the DRC and the UN Group of Experts, building on the OECD’s previous 

																																																													
1 See also UN HABITAT. 2013. Guide to Land Mediation Based on the Experience in the Eastern Democratic 
Republic of Congo. United Nations Human Settlements Programme: Nairobi.	
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“Due Diligence Guidance for Responsible Supply Chain Management of Minerals 

from Conflict-Affected and High-Risk Areas (Grieger).” 

The OECD guidelines are guidelines for corporations to ensure that no 

conflict materials enter into their supply chains. The guidelines aid corporations from 

purchasing from groups engaged in conflict, thereby preventing the trade of such 

resources to fund further violence. The due diligence process is an “ongoing, 

proactive and reactive” process (Friedrich Ebert Stiftung 2-10) that aids corporations 

in detecting sources which sustainably extract, transport, process and trade minerals 

or mineral products originating from high conflict risk regions, while providing a risk 

management plan and helping to set and monitor company standards. It encourages 

a collaborative effort between industry peers and the government that complements 

traditional command and control corporation systems better than straightforward UN 

sanctions.  

Still, political support for these measures remains feeble. To date, despite 

repeated recommendations to the Sanctions Committee for designations, no 

individual or entity has been targeted with sanctions for failing to comply with the 

UN’s due diligence principles (Friedrich Ebert Stiftung 2-10). The guidelines are 

entirely voluntary and non-enforceable. This flies in the face of the economic realities 

of the Eastern DRC. For example, it is notoriously difficult to state with confidence 

the true annual production and value of total gold exports. But the discrepancy 

between what the Congolese Government officially registers annually in gold exports 

with actual exports that include the estimated illegally smuggled production is 

stunning. For 2011, less than 11.5 kilograms of gold with a value of less than $ 0.5 

million were officially exported (Friedrich Ebert Stiftung 2-10). The true exports are 

difficult to estimate owing to the complete lack of official production data. 
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Nevertheless, extrapolating from a World Bank estimate for 2008 of an annual 

production of $187 million (Friedrich Ebert Stiftung 2-10), and other factors such as 

rising gold prices, the activation of many more gold extraction sites and a much 

higher number of gold miners, it can be assumed that the current level of the Eastern 

Congo’s annual gold production is between 30 – 36 tons of raw gold with a value of 

1.5 to 2 billion dollars (Grieger). This data leaves no doubt that gold worth hundreds 

of millions of dollars continues to be smuggled out of the Congo. Any person or entity 

involved with the trade is therefore likely violating the UN sanctions, albeit under the 

auspices of criminal gangs instead of illegally armed groups. These illegal gold 

trading groups could be targeted under the new due diligence sanctions provision. 

 The proliferation of extraterritorial laws and voluntary and binding instruments 

further complicates impact assessments of UN commodity sanctions. On the most 

basic level it is not known whether OECD guidelines that are inconsistently complied 

with only by industrial actors within the OECD and some affiliated countries actually 

creates competitive advantages for others. Specifically, those actors who operate 

outside the OECD and are thus not exposed to the costs of complying with OECD 

guidelines or other Western due diligence mechanisms must logically enjoy such an 

advantage. All of these non-Congolese laws do not take sufficiently into account that: 

Gold extraction and trade has different patterns from those for minerals such 

as Coltan, Cassiterite or wolframite. Crude gold weighing up to 50 kg are routinely 

exported “invisibly” as part of personal baggage on local flights or in cars. Border 

control agents are bribed not to check the bags. Neighbouring countries such as 

Uganda or the primary processing haven for gold from the Congo, the United Arab 

Emirates, require no, or very little, customs declaration for gold, making the process 

extremely easy. Thus, ordinary supply checks are ineffective in tracing origins. In 
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addition, international banks issue and trade gold bars, some of which are produced 

by refineries in non-OECD countries. 

Congolese evaluations are ill-equipped to report malfeasance by military, 

police, local government agents and commercial elites. 

Regional Certification Mechanism of the ICGLR 

The International Conference of the Great Lakes Region (ICGLR) is formed 

by 11 African states specifically on the topic of conflict resources. Initiated in 2006, it 

aims to bring about a legal framework to stabilise and advance development in the 

region through each of its ten protocols ("Conference on Conflict Minerals in The 

DRC" 5-14). The one directly associated with conflict resources is the Protocol 

Against the Illegal Exploitation of Natural Resources (Sutherland).  

Echoing the Security Council’s and OECD’s finding, its aims to halt violent 

rebel activity by removing their revenue from mineral exploitation. The mechanisms it 

proposes are to: implement regional certifications scheme for tracking ownership, 

origin and quality of valuable minerals, coordinate between national mineral 

legislation for cross-national rebel groups, to establish a regional database on 

mineral trades that facilitates peer exchanges and tracks known groups associated 

with conflict resources, and to formalise a regional policy to be nationally adapted for 

sustainable mining process.  

The ICGLR also tackles the issue from the supply side. Borrowing heavily 

from OECD, Swiss and Canadian expertise, it tracks mineral movement from mine to 

port with independent third party audits and full disclosures on the corporations that 

keep in line or violate its practices ("Conference on Conflict Minerals in The DRC" 5-

14). The ICGLR is designed to complement the OECD guidelines and the United 
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States’ Dodd-Frank Act, providing another line of assistance and checks to erase the 

import of conflict minerals and the financing of armed factions.  
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Case Studies 

The Resource Curse as a Driver of Conflict in the Congo 

Congo is home to many highly sought out resources essential in many 

industries. One of these resources is Columbite–Tantalite, also known as Coltan, a 

metal ore commonly used in a vast array of high-tech devices and medical products. 

Tantalum, a highly conductive metal, is extracted from this ore and used in 

capacitors in technological. The popularity of this resource increased significantly in 

the 1990s with the rise of the tech industry. During this time, many tech companies 

turned to the Congo, where much of this substance could be found. Unfortunately, 

this made the country susceptible to the phenomena of the ‘resource curse’. This 

“curse’ is a paradoxical situation where a country rich in natural resources does not 

experience the economic growth that is typical of an area with access to valuable 

resources. Rather, foreign invaders benefit from the natural resources in the country. 

In the case of Congo, beneficiaries include outside groups such as Rwandan political 

and military officials, rather than the Congolese people. The resources served as 

curses rather than wealth; if the Congo did not suffer from the resource curse, it 

would be one of the richest countries in the world, with its reserves valued at $24 

trillion (UNEP, 2011). However, because of war and exploitation by U.S. tech giants 

such as IBM, this is not the case. 

Turmoil in Burundi, Congo, and Rwanda has been a major contributor to 

conflict in the Great Lakes Region of Africa. The fight over natural resources along 

the border of these countries in this region has spurred conflict between different 

states over the possession of the resources such as copper, gold, and coltan. These 

same resources are then illegally exploited and repurposed to fuel the existing 
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conflict. As a result, the war will only cease once the resources have been 

completely eradicated from the land in the Congo. Further, the exploitation of these 

resources has thrived with the persistence of smuggling networks and instability in 

the Great Lakes Region. The politically unstable atmosphere created by the conflict 

has spilled over to regional infrastructure, exacerbating the breakdown of the mining 

industry and the emergence of many armed groups. In addition refugees have been 

entering from neighboring countries, exacerbating the already fragile political 

atmosphere.  

In the Congo specifically, these scarce resources have caused it to be the 

target of many other countries. Not only is the land being stripped of its natural 

resources, the Congolese people are paying a steep price for living in the area of 

rich resources. The possession of resources, also known as conflict minerals, were 

the root cause behind the First Congo War. In the gold-rich province of Ituri near 

Congo’s northeastern border, Uganda has been siphoning much of the gold from 

Congolese land. Over 80 percent of the population of Kivu and Ituri, provinces near 

the border of Rwanda, Burundi, and Uganda have been displaced. The area has 

been deemed one of “the worst place on earth to be a woman” by the media due to 

the countless rapes that occur each hour.  

In particular the African World War has been touted as a seminal example of 

how external countries have used the cover of war to loot Congo’s resources. What 

started with spillover effects of the Rwandan Genocide into Congo, quickly escalated 

into a regional proxy war between six countries, fought on Congolese land. In the 

1994 Rwandan genocide, nearly 1 million Tutsi and Hutus were killed. Millions of 

Hutus, fearing reprisals from the new Tutsi government, fled into Congo. However, 
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an estimated 7% of the refugees who fled to the Congo were believed to be part of 

the Federal Liberation of Rwanda, original perpetrators of the genocide. Despite the 

Rwanda-supported replacement of Mobutu’s government with Laurent Kabila, Kabila 

failed to expel the Hutu militias in Congo. This failure in essence forced Rwanda and 

Uganda to send forces into Congo to root out the Hutu presence in Congo once and 

for all. In response, Kabila called for help from Zimbabwe, Namibia and Angola. This 

led to sustained conflict between Congo and the five other African countries known 

as the African World War.  

The mineral rich lands where the conflicts took place were a gold mine of 

resources to be sold to fund the war. The intricate smuggling networks that were 

created for the financing operations exploited the Coltan that was found in the Congo 

and supplied it directly to the Rwandan politicians and the military. About 75% of the 

Coltan that was leaving the Congo was benefiting the Rwandan elite while much of 

the gold was going to the Ugandan government. The situation in Rwanda spilled 

over into Burundi when the Tutsi military seized power in 1996. This sparked an 

internal civil war between the rising power of the Hutus and the in power Tutsis, 

leading Burundi to interfere in the conflict in the Congo as well. 

Through the Sun City agreement established between Rwanda and the 

Congo in April of 2002,  as well as the Luanda Agreement between Uganda and the 

Congo, the war has ended and the Transitional Government of the Democratic 

Republic of the Congo has been placed in power. However, achieving peace is not 

easy. Military groups still occupy areas in the Congo and terrorize citizens. 

In Burundi and the Congo, more steps have been taken to mitigate the effects 

of the resource curse. The Extractive Industries Transparency Initiative in Burundi 
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promotes public awareness on how countries manage their own resources. In the 

provinces of Cibitoke and Kanyanza in Burundi, NGO’s are providing support to 

formalize artisanal mining.  In the Congo, NGO’s are helping smooth relationships 

between artisanal miners and large mining corporations and ensuring mining 

contracts are followed. While it is clear that attempts have been made in order to 

resolve the resource conflict, the area is still under highly volatile conditions due to 

the persistence of conflict between ethnic and regional groups. 

Dodd-Frank As An Example Of International Legislature 

Post-recession, a slew of financial reforms were passed, of which the 2010 

Dodd-Frank financial reform laws had a small section directed towards conflict 

minerals. Section 1502 of the Dodd-Frank required any U.S. Securities Exchange 

Commission (SEC) registered company to release yearly reports on whether they 

were dealing in any Congolese Coltan, copper, tin or gold, and whether these 

resources originated from any conflict sites (Bafilemba, Mueller and Lezhnev 1-18). 

Companies had to go through a costly certification procedure mine-by-mine created 

by the Regional Certification Mechanism of the intergovernmental International 

Conference on the Great Lakes Region ("Dodd-Frank Act Rule On Conflict 

Minerals").  

The UN Groups of Experts presents an account of how Dodd-Frank has 

impact the Congo. 

“Before Dodd-Frank came to disrupt the conflict-minerals supply chain, Goma 

and Bukavu had won fame as being hubs for the undercover mineral 

businesses of military commanders.” The 2008 report stated that, “the 

exploitation of mineral deposits… plays an important role in the financing of 
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illegal armed groups… The rebel group FDLR-FOCA (Forces Combattantes 

Abacunguzi) reportedly earned substantial revenue from its control and 

taxation of mineral deposits in North and South Kivu… Both FDLR-FOCA and 

([the rebel group Congrès National pour la Défense du Peuple,] CNDP 

indirectly profit from natural resources via roadblocks and forced or voluntary 

contributions from companies, comptoir owners and others involved in their 

trade.” ("Dodd-Frank Act Rule On Conflict Minerals") 

As the head of a Congolese mining cooperative told The Enough Project, 

“Artisanal mines constituted a virtual private hunting ground for armed groups.” The 

2010 Group of Experts observed that a sector of Congo’s army “was created for the 

explicit purpose of benefiting from the mineral trade”, as it was deployed following 

the outlines of one of the province’s main Cassiterite (Tin) and gold zones 

(Bafilemba, Mueller and Lezhnev 1-18). 

Major high-ranking army officers such as Gen. Vainqueur Mayala Kyama, Col. 

Etienne Bindu, Gen. Gabriel Amisi Kumba were involved in the trade. According to 

The Project’s and local human rights groups, “Col. Bindu ran up to five publicly 

known [minerals] comptoirs… in Goma in 2007 and 2008,” recording that “it is 

common knowledge… that Col. Bindu… ran several mining businesses in Goma. 

That was before the conflict minerals landscape was shaken up by the U.S. Dodd-

Frank legislation.” 

The general consensus points to success like the account above, supporters 

cite the effectiveness of market pressures in reducing the involvement of armed 

groups in major conflict mineral mines (excluding gold). In particular, the 3Ts (Tin, 

Tungsten, Tantalum) have become much less economically lucrative to extract. 

Income generated from illicit mineral exploitation has been estimated to be around 
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$185 million annually for the conflict groups and the government ("Dodd-Frank Act 

Rule On Conflict Minerals"). The UN group of experts found that, “in the Kivu 

provinces, almost every mining deposit [was] controlled by a military group”, after the 

reform implementations in 2010, roughly two-thirds of the 3T mines in the resource-

rick eastern Kivu region are declared “arms-free” ("Dodd-Frank Act Rule On Conflict 

Minerals"). 

The tantalum mines at Rubaya, North Kivu were once an important source of 

income for the infamous M23 rebel leader Bosco “Terminator” Ntaganda and his 

followers. Today, 60 percent of Rubaya’s 28 tantalum mines have been validated as 

conflict-free; tagging has begun at 11 mines, and the minerals are beginning to flow 

to Motorola Solutions and eight other tech companies through a conflict-free supply 

chain. Nyatura, the armed group that had most recently been taxing the Rubaya 

mines, left the mining area following M23’s defeat. Many Nyatura fighters are 

currently being demobilized. In November 2013, a delegation of electronics 

companies and NGOs, including The Enough Project, visited Rubaya and advocated 

with the local government so that conflict-free mining could take place there. Then in 

December, a coalition made up of the Congolese government, U.N. representatives, 

and NGOs validated 17 mines in Rubaya as conflict-free. The new validations in 

North Kivu are noteworthy, as they were previously stalled by M23-related insecurity 

from April 2012 to November 2013 (Bafilemba, Mueller and Lezhnev 1-18). 

The act’s stipulations mean that corporations must trace the minerals used at 

each link in the supply chain. The required audits have created a dual market for the 

3Ts. Untraceable products are highly taxed and penalized; any minerals originating 

from conflict zones that are not certified as “conflict-free” are subject to an increased 

tax of 30-60% in the United States, heavily reducing the profit margins available. 
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This has led corporations to Intel is producing the world’s first fully conflict-free 

product that contains clean Congolese minerals, and Apple has validated its 

tantalum supply chain as conflict-free. This is spurring other companies to accelerate 

their reform efforts. 

There is a validation process to evaluate mines as conflict-free or otherwise, 

and 112 out of 155 mines surveyed have passed as clean ("Dodd-Frank Act Rule On 

Conflict Minerals"). Dodd-Frank has also spurred other international reforms by 

companies and governments working to comply with the law. These include a third-

party conflict-free audit system, the Conflict-Free Smelter Program, and due 

diligence guidelines by the Organization for Economic Cooperation and 

Development (OECD) and United Nations. There is also a certification process to 

certify mines and exporters, which builds on the lessons of blood diamonds 

certification.  

Part of the problem with resource exploitation is that the traditional separation 

between the military and the economy is lacking. The Dodd-Frank act is the first 

enforceable measure to halt conflict mineral trade in the DRC and the region, and it 

has prompted the DRCs move to legitimate and peaceful means of extraction. 

Nonetheless, the region is still unstable (Bafilemba, Mueller and Lezhnev 1-18). 

Armed forces, both state and foreign, continue to operate sans shaky rule of law, 

government officials meant to oversee these new processes are highly corruptible 

and dysfunctional. These are still hindrances to regional security.   

As crackdown on the 3Ts intensify, many armed groups are turning to gold. 

Regulations over gold have been much weaker; Dodd-Frank only extends to rare 

minerals integral to manufacturing processes for complex technological products. 

The UN Group of Experts estimates that 98 percent of artisanal gold is smuggled out 
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of Congo, and various military officials continue to own mines, send in units to 

oversee mining, or to tax the trade.  This totals to 10- 12 tons’ worth between $380 

and $500 million) was smuggled out of Congo in 2013 ("Dodd-Frank Act Rule On 

Conflict Minerals"). 

The army continues to be involved in the illicit gold exploitation, with senior 

officers reaping the majority of profits. Local whistle blowers in Misisi, South Kivu 

informed The Enough Project that army commanders own mining pits and send in 

their units to either mine them directly or oversee mining operations. “There are 

people at the mines who relay information in real time to army commanders about 

productive pits. When the [latter] are discovered, they’re all of a sudden taken over 

by units sent [in] by the commanders,” 

The smuggling of gold is also fueled by the sector’s mismanagement and 

poor enforcement of the Congolese mining legislation. Corruption among state 

agents facilitates smuggling, as authorities often charge unofficial fees. For example, 

staff members of Congolese state agencies who supervise the processing of 

minerals reportedly charge $20 to $50 per load plus an unofficial fee of $2,500 per 

shipment at the Congolese border of the Ruzizi border-crossing to Rwanda 

(Bafilemba, Mueller and Lezhnev 1-18). Other minerals exporters and civil society 

echoed this complaint. These fees are said to benefit over a dozen state agencies 

present at the border. These practices violate a 2011 Presidential Decree that limits 

the number of state agencies at border crossings to four in an attempt to curtail the 

misuse of public resources. 

Smuggling remains a huge problem — for gold especially, but also for other 

minerals. Criticism is aimed at what is known as the “tag and bag” system, which 

involves tying a small plastic tag around a bag of minerals to certify it as “clean.” 
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According to Radley, “The closer you get to the ground, the more farcical it looks.” In 

March 2013, for instance, Global Witness discovered that the Congolese military had 

been running a racket at the Kalimbi Cassiterite mine in South Kivu: It was siphoning 

off ore before it could be bagged and tagged, and selling it through a parallel supply 

chain for the local colonel’s profit. As a result, two tons of uncertified ore had slipped 

quietly out of Kalimbi and ended up north in Goma, the previous December (Radley). 

There have also been cases of mine officials selling tags at $20, which are then used 

to label “dirty” tin as “conflict-free,” a local NGO worker named Eric Kajemba told 

Deutsche Welle in October. “Mine officials only earn $60 a month, so they are still 

easy to bribe ("Dodd-Frank Act Rule On Conflict Minerals").” 

An open letter criticizing Dodd-Frank and its backers supported by 70 

academics and activists, asserted that the groups and activists pushing to stop the 

trade of conflict minerals risk “contributing to, rather than alleviating, the very 

conflicts they set out to address.” Their campaign “fundamentally misunderstands 

the relationship between minerals and conflict” in Congo, the signatories said. Later, 

the Washington Post published a long investigative feature describing how Dodd-

Frank “set off a chain of events that has propelled millions of miners and their 

families deeper into poverty.” 

Barnard College political science professor Séverine Autesserre has offered a 

broader critique in a similar vein: Many groups can easily turn from minerals to palm 

oil, charcoal, timber, or cannabis to make money — not to mention extortion, illegal 

taxes, and other means. What’s more, some civilians who work in artisanal mining 

began doing so as a way to support themselves when militias pushed them out of 

their agricultural fields, academics and activists in eastern Congo said in interviews. 

The direct ban creates adverse effects not accounted for: many artisanal mines have 
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remained closed, and countless livelihoods have been destroyed, according to 

academics and activists. Seay estimated in 2012 that between five and 12 million 

Congolese had been “inadvertently and directly negatively affected” by the loss of 

employment created by the ban and its aftershocks 
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Questions to Consider 

• Many of the national or regional policies adopted such as the Dodd-Frank Act 

and the proposed European Parliament ‘Conflict Minerals’ law have been 

criticised by corporations and NGOs as unfeasible due to their strict requirements, 

like the short time frame given for companies to comply and high cost of 

compliance measures. How do these legislations affect your country? Do these 

measures disadvantage the EU or U.S. industries? 

• The strongest criticisms for current international action, the majority of which are 

sanctions, is that they adversely affect the DRC by cutting off exports and legal 

employment thereby encouraging further illegal trade and conflict over lucrative 

regions. How could the international community act to counter these 

consequences? 

• Many argue that solutions focused on the minerals themselves are not enough. 

The DRC can never be stabilised unless the government becomes more 

transparent, accountable and legitimate. Does the international community have 

the responsibility and jurisdiction to intervene politically in the civil war? Or is a 

comprehensive economic solution sufficient? 
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Topic 2 | Modern Warfare: Privatization of War 

War has been a constant in our world. For centuries, nations have waged war 

with each other and within themselves for resources, territory and national 

sovereignty using much of the same methods of conduct. What comes to mind are 

specific codes of conduct, organized charging cavalry and foot soldiers engaged in 

short term battles with clear signs of victory. The modern age has changed this 

picture dramatically. Wars have moved from structured battlefields to a seemingly 

unstructured irregular mode of combat, where anything and everything is permissible. 

No longer do the outcomes of wars hang upon the dominance of weaponry and men, 

instead they rely increasingly on new technology, players and norms. Our conception 

of victory too has changed; formerly indicated through the emergence of a clear 

winner of superior strength or a clear conclusion drawn out in a post war treaty, the 

concept becomes far more elusive in modern times. Wars have become longer and 

its effects are often drawn out. It seems that it is no longer a question of who wins, 

but instead who loses less in the long run. In terms of the targets of war, modern 

warfare has expanded this - casualties are longer limited to combatants but are 

increasingly focused on civilians as well. 
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Background 

The Privatization of War 

The privatization of war accounts for a large part of these changes, both in the 

conflicts themselves and its auxiliary services. Nearly all the tools of war have been 

privatized: combat support, which includes major operations and targeted strikes; 

operational support, such as training and intelligence; and general support, such as 

transportation and medical aid. The demand for these services of war has 

dramatically increased over time, the gross revenue for the private military contractor 

industry is estimated to be is now in excess of $100bn a year (Sethi). 

The rise of privatization began with the state “marketizing” its duties, 

subcontracting its services onto the market under the premise of increased efficiency 

and lower costs (Angstrom 36-46) 2.  Military service was no longer regarded as a 

patriotic civil duty but as a form of labor best addressed through market mechanisms. 

Conscription was thus seen as an unfair form of taxation that prevented the efficient 

use of labor (PRIO 5-47). This new concept was a significant forerunner to the rise of 

military contractors, prompting ex-military specialists to form their own private military 

security companies (PMSCs) with the aim of taking on the subcontracted roles of 

traditional militaries. The number of these companies grew from the 1980s onward, 

as the Cold War wound down and critiques of large military budgets and personnel 

rose in state budgets, states began actively contracting services out to PMSCs 

(Strachan).   

The reductions in state force size coincided with a period where numerous 

ethnic and regional conflicts requiring intervention emerged, further encouraging the 

																																																													
2	This	attitude	is	represented	by	Nixon’s	Commission	on	an	All-Volunteer	Force	post-Vietnam	War,	which	
included	economists	Milton	Friedman	and	Alan	Greenspan.	
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growth of PMSCs. Beginning in the late 1980s, the forerunners of modern 

contractors, South African-based Executive Outcomes, began operations in Angola 

and Sierra Leone. During the Gulf War in 1991, the United States employed 

approximately one contractor for every 50 active-duty staff (Gilsinan). Ethnic conflicts 

in Bosnia and Herzegovina in the mid-1990s and Kosovo in 1999 increased the ratio 

to roughly 1 to 10, almost equal to the ratio in the later Iraq War (Gilsinan). In Iraq in 

May 2003, after the end of “major combat operations”, the absence of coalition 

forces, an unstable environment, coupled with the absence of a U.N. mandate, has 

made groups such as U.N. peacekeepers near inoperable, drawing PMSCs even 

closer to combat (Gray 35-57).  

Major players formed during this period till now include (Sethi): 
 

• Strategic Resource Corporation 
o Formerly Executive Outcomes (1989)  
o Formed by ex-South African Defense Forces 

• DynCorp (1946)  
o Top American private military contractor 

• Academi (1997)  
o Formerly known as Blackwater and Xe 
o Formed by American Ex-Navy SEAL 

• Sandline International (1997)  
o British ex-Army personnel 

• G4S (2004) British-Danish joint company 
o The world’s largest security company by revenue 

• Vinnell 
• Aegis Defense Services 
• SCG International Risk 
• STTEP 

 
However, the usage of PMSCs is not only limited to states but also by large 

Transnational Corporations (TNCs), non-governmental organizations (NGOs) and 

multilateral organizations worldwide. Though the state is meant to be the only 

legitimate user of force, non-state entities have likewise used PMSCs as well as 

states, militias and other parties to wage “wars” of their own and accomplish their 
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goals, in a non-traditional sense. When the World Wildlife Fund was faced with the 

possible extinction of the northern white rhino in the Democratic Republic of the 

Congo, it contracted Saracen, an Angolan-South African PMSC, to train, suit and 

defend the wildlife guards against poachers and illegal traders (Angstrom 36-46). 

DeBeers, a diamond exploration company, British Petroleum and ExxonMobil, both 

oil companies, have also contracted PMSCs over protection of valuable resources 

such as oil, diamonds and minerals from warring factions in volatile regions (PRIO 5-

47). These services range from site security, security planning to patrolling. In 

addition, Shell, British Petroleum and Chevron have financed portions of the Nigerian 

military and police to protect their assets in Nigeria and employed Defense Systems 

Limited to train resident armies to protect their pipelines in Columbia (Gray 35-57). 

The rise of PMSCs and their frequent use by states and non-state 

organizations has drawn concern over the lack of a clear legal definition for what 

entitles a PMSC as well as their staff - frequently mercenaries in their employment 

(Sethi). Other areas of concern expand into the lack of accountability, transparency 

and regulation that make it difficult for an effective governing to be established.  

Despite these concerns, the market for PMSCs continues grow at an 

increasing rate, forecasts show that the private security market was worth 

approximately worth $202 billion, up from the $55.6 billion recorded in 1990 (Sethi). 

Their tremendous growth has encouraged many to become publicly listed companies, 

with some during the 1990s to 2000s growing at double the Dow Jones Industrial 

Average rate, while spanning across more than 42 countries during the same period 

(PRIO 5-47). The global market of PMSCS now range from very small companies 

(“essentially a retired military guy sitting in a spare bedroom with a fax machine and 
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a Rolodex”) to large defense system corporations like DynCorp operating on contract 

bases (Gilsinan).   

Along with the growing market for marketized war tools has come debate 

about its consequences for states, and global security and peace, specifically on 

whether they play a stabilizing or destabilizing role in the world. Optimists argue that 

the PMSCs can deliver and easily adapt to new manners of security and conflict 

inexpensively and flexibly in ways to improve state security and thus maintain global 

stability. Privatization does offer new tools for warfare. In 1994, the benefits of 

PMSCs were proved in the Balkan conflicts (Strachan); a PMSC was involved to 

offer training and intelligence to the Croatian military (Gray 35-57). Shortly thereafter, 

the Croatians took back the Krajina region from the Serbs. This was a military 

accomplishment that allowed NATO’s strategic bombing to push the Serbs to 

negotiation settlements - the Dayton Accords (Angstrom 36-46). PMSCs were 

licensed to provide aid by the United States government, allowing Western influence 

to dominate the Balkan balance of power, subsequently ensuring stability. Recent 

developments quote the exceptional “surge strength” PMSCs provided in Iraq during 

chaotic situations (Gray 35-57), not only providing site and personal security for 

personnel but also training for the Iraqi Army and police force and aid in combatting 

insurgent groups.  

While others point to the lack of real savings, the lack of accountability, 

transparency and inter-state regulation as well as profit-driven incentives that could 

actually enhance conflict and thus disrupt global stability and threaten governance, 

the evidence for the vague cost saving benefits also stands. When the U.S. Army 

outsourced ROTC training to MPRI, it cost an extra $10,000 per instructor per year. 

U. S. General Accounting Office (GAO) (Sethi) reports analyzing the private delivery 
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of logistics support for the military in the Balkans have concluded that there was very 

little cost savings to be made (Gilsinan). More recent flashpoints over KBR’s charges 

for fuel in Iraq further demonstrates that savings are not certain (PRIO 5-47). Though 

outsourcing logistics support can save costs, particularly when contractors must face 

competition and have the flexibility to hire local personnel, there are many situations 

when the stipulations placed on military contracts preclude competition, flexibility, or 

both. 

Changing Norms and New Codes of Conduct 

Conflicts have moved away from the traditional norms and conducts of war. 

Innovation has given the world creative and more efficient tools to wage war with, 

they far outstrip policymakers’ ability to understand and effectively regulate their use 

before the next new toy is released. Some of these technologies will raise such 

profound ethical dilemmas that they may require decades to solve. Given our very 

limited knowledge of the potential harm caused by emerging weaponry, past 

standards of “excessive harm” might need to be reinterpreted. Since the 1907 Hague 

Regulations, international humanitarian law has rested on the general principle that 

the “means of warfare is not unlimited.” The Geneva Conventions of 1949 reaffirmed 

this, outlawing any weapon that caused “unnecessary suffering,” “superfluous injury,” 

and “long term and severe damage to the natural environment (Al-Rodhan).” 

However, what does the Geneva weapons criteria mean in an age of magnetic 

machine guns, nanotech-infused weaponry and modifications, like flame retardant 

guns or electrically conductive clothing. It’s easy to imagine resultant “severe 

damage to the natural environment” or health risks arising from these advancements 

(Strachan). 
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In his 2014 book “World Order”, Henry Kissinger wrote that modern 

technology “challenges all of historical experience. It is ubiquitous but not threatening 

in itself; its menace depends on its use.” The electromagnetic gun does not change 

what war is, or how war is conducted. But in an era of the “internet of things,” 

synthetic biology, nanotechnology, and electromagnetic guns, technology might also 

allow for weapons that do just that — that is, force us to reconsider centuries of 

military thought, craft, and norms. To take a more futuristic example, quantum stealth. 

A so-called “invisibility cloak” that bends light with meta-materials, making the arms 

and soldiers invisible to human eyes and radar systems alike (Al-Rodhan). 

Camouflage has long been ruled permissible under customary laws of armed conflict, 

but international humanitarian law demands that civilians and combatants be 

distinguishable. With optical camouflage, though, it’s easy to imagine a situation 

where a cloaked soldier could stand undetected amid civilians while opening fire on 

enemy combatants; any counterattack would inevitably mean firing back into a crowd 

of civilians, a challenge to the principle of distinction (Al-Rodhan). 

Moreover, the changing norms of warfare is intrinsically linked with 

privatization of warfare. It has progressed beyond a trend to become an international 

norm. Modern reliance on PMSCs in foreign wars over the past two decades hasn’t 

just expanded the industry but changed the conduct and norms in international 

conflicts. In theory, armed forces for hire give private actors the option to wage wars 

where governments can’t, or won’t (Gray 35-57). In 2008, for example, ABC News 

ran a panel that explored hiring Blackwater to intervene in Darfur, suggesting that 

PMSCs such as “Blackwater [have] a much better idea of what an effective peace-

keeping mission would look like than Western governments (Gilsinan).” Private 

military companies also allow governments to disclaim involvement in politically 
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controversial activities. “Putin is using Chechen mercenaries in Ukraine, allegedly,” 

Security Expert McFate said. “Who’s going to tell him you can’t do that after 10 years 

of war in Iraq and Afghanistan? (Gilsinan)” States and organizations can now enter 

into conflicts minimizing or completely excluding the human cost of their soldiers with 

the aid of PMSCs and remotely controlled technologies such as drones. This 

significantly alters the cost and perspective of war as the disengagement of state 

forces from conflict creates a moral hazard for policymakers as the barriers of entry 

into conflict are lowered (Gray 35-57). This layer of removal from the state has raised 

concerns over the plausible deniability to policymakers (Angstrom 36-46), thus 

increasing their attraction for those who wish to avoid international law.  
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Past UN & International Action 

Background 

After the Second World War, significant changes were made to the laws 

regulating the use of force in international politics. Even so, such changes to 

legislation that did occur did not address the question of the involvement of 

mercenaries in combat. Considering the numerous conflicts, including that of 

ideology, that have surfaced between the United States and the Soviet Union 

immediately after the Second World War, the introduction of regulations concerned 

with controlling the activities of mercenaries was of minor concern to the international 

community. This indifference changed during the period of decolonization in the 

1960s, a period characterized by a marked increase in mercenary numbers and 

activities, especially in countries of central Africa. For example, mercenaries such as 

Mad Mike Hore, Jacques Schramme and Bob Denard all fought in the Congo in the 

1960s (Angstrom 36-46).  The concept of mercenaries now took on greater 

importance for the international community, but more so for those African countries 

directly affected by the presence of mercenaries involved in their wars of liberation. 

Even so, the response of the International Community was to do little more than re-

affirm Article 2(4) of the United Nations (UN) Charter, explaining the logical 

implications of the Article (Avant 153-157). 

It was not until the late 1960s that the use of mercenaries against national 

liberation movements fighting for independence in colonial territories was declared a 

criminal act by UN General Assembly Resolution 2465, thus designating 

mercenaries as outlaws (Strachan). This position was further endorsed through 

subsequent resolutions concerned with colonialism. This marked a significant move 
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away from the idea of collective liability of the traditional law toward individual 

criminal liability (Angstrom 36-46). These resolutions further called for third party 

states to observe traditional law prohibiting mercenary recruitment on their national 

territory, and to introduce laws forbidding their nationals from engaging in mercenary 

activities. 

UN Working Group on Mercenaries 

The UN working group on the use of mercenaries has suggested that certain 

military functions, like combat services and interrogation, not be outsourced to 

private contractors. Its guidelines should be followed. Outsourcing foreign policy 

goals undermines democratic oversight because contractor activities, including the 

number and type of casualties, typically escape public scrutiny. It can also allow 

states to evade legislative oversight. The Human Rights Council established the 

Working Group to monitor mercenary related activities, and its impact around the 

world (The Rohatyn Center for International Affairs, Princeton University 1-11). It 

seeks the opinion of both governments and non-governmental organizations on 

issues relating to mercenaries, which it uses along with the advice of its own 

mandate holders and research to create annual reports on situations of mercenary 

activity. The Working Group has collaborated with UN bodies on a myriad of 

individual situations where mercenary or Private Military Security Companies 

(PMSCs) activity has been an issue. Most recently, the focus has been on the 

situations in Comoros, Palestine, Honduras, Somalia, Iraq, South Africa and 

Equatorial Guinea have also been discussed (Avant 20). 

Recently, the Group examined how the construction of international law 

enables it to act as an agent of control over mercenaries and private military 

companies. International treaties established to control the use of mercenaries 
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include the Additional Protocol I and II to Article 47 of the Geneva Convention (1949), 

the Organization of African Unity (OAU) Convention for the Elimination of 

Mercenaries in Africa (1972), and the International Convention against the 

Recruitment, Use, Financing and Training of Mercenaries (1989) ("UN: Outsourcing 

Military Functions"). These treaties regulate, for the most part, the relationship 

between states concerned with the use of international private violence, understood 

as mercenarism (Avant 20). Even so, as is made clear below, these treaties are far 

from perfect. Indeed, they reflect international tension between the West and parts of 

the Third World, notably African nations, over what these states see as the West’s 

willingness to tolerate mercenary activities beyond their borders. Such political 

tension was clearly evident during the 1960s and 70s in postcolonial Africa, and 

forced the international community to focus significant attention on the activities of 

mercenaries (Gray 35-57). Yet, such skepticism toward mercenaries has never been 

translated into outright legal condemnation through international law. 

At the conclusion of the second session of the Mercenaries Working Group, 

they highlighted a concerning trend of the recruitment of foreign nationals from 

countries in conflict, by companies set up in other regions of the world (Avant 20). 

Due to this, there are jurisdictional issues when it comes to prosecuting these 

companies and individuals. What matters more, where the companies are based 

(usually outside of conflict), where the foreign national acting as a mercenary comes 

from, or where the actions by the mercenary takes place? 

What was also concerning to the Working Group was the profit-based 

incentives these companies operate from (Avant 153-157). They could be used by 

not just other states but also foreign corporations to achieve aims that were 

recognized as a threat to the peace, security, and constitutional order of nation 
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states. This also has repercussions on the culpability of these companies and their 

financiers, as this crosses jurisdictions and order, and also concerns the rights of 

workers hired by Private Military Security Companies.   

Seven years on, at the close of its 21st and latest session, the focus of the 

Working Group has shifted to the issue of the United Nations outsourcing security to 

PMSCs (The Rohatyn Center for International Affairs, Princeton University 1-11). 

This brings up the issue of legitimacy in PMSC operations, and the increasing need 

to have proper regulation of these entities. A lot of energy has been put into finding a 

legal definition for Mercenaries, which is necessary for effective regulation – but not 

for PMSCs. While PMSCs are effectively corporatized mercenaries, they have been 

afforded a greater legitimacy by member states and bodies like the United Nations. 

The language of United Nations and its working groups focuses on 

mercenaries. It is mainly when legitimate avenues for private contractors open up 

that PMSCs enter the vocabulary of these entities. Furthermore, while the UN only 

considers the use of PMSCs for duties like protection and security, PMSCs have 

been used on the frontline; the U.S.’s use of Blackwater in Iraq has been a 

particularly prominent example of PMSC activity in conflict (PRIO 5-47). What is 

required then is a stringent framework of what exactly a Private Military Security 

Company is, how they differ from Mercenaries, and what duties they are able to 

perform legitimately, regardless of whether states wish to maintain or prohibit the use 

of PMSCs. Such a framework would provide more legal definition and assistance to 

agencies that seek to police and restrict the activity of mercenaries. 

1972 OAU Convention 

The OAU Convention, adopted in 1972, for the Elimination of Mercenaries in 

Africa mirrors those trends found in UN resolutions concerning mercenaries (Gray 



	

	

	
53 

35-57). The Convention also extended state obligation regarding the control of the 

activities of its nationals, by making states responsible for the prohibition and 

punishment of any activity connected with mercenaries that may occur within their 

jurisdiction. The move away from the traditional view that states are individually 

accountable, to a collective responsibility towards accountability is the result of the 

OAU Convention placing an obligation on individuals who meet its requirement (Gray 

35-57). Individuals have to either fulfil the requirements in Article One, which defines 

what a mercenary is, or the requirements regarding those people who recruit or 

assist mercenaries through training, financial help, or protection of prosecution. 

Further to this departure is the adoption of obligations by contracting States to stop 

their nationals from participating in mercenary activities as defined by the above 

Convention. As such, contracting States must endeavor to prosecute any person, 

whatever nationality, within their jurisdiction, who is accused of mercenary activity.  

Luanda Draft Convention 

The capture and subsequent trial of thirteen mercenaries in Angola in 1976 

again focused international attention on mercenary activity. All the accused were 

charged with the crime of being a mercenary. Of the thirteen accused, four were 

sentenced to death, and the others to long prison sentences. As a result of the trial, 

the Luanda Draft Convention on the Prevention and Suppression of Mercenaries 

(1976) was issued (Avant 153-157). The Luanda Draft Convention again stressed 

the responsibility of individual states to prevent their nationals from taking part in 

mercenary activities, as well as those individual persons defined as mercenaries. 

State responsibility is conveyed in Article 3 that makes government officials who 

undertake to employ, aid, or recruit mercenaries liable for criminal prosecution 

(Gilsinan). Thus, failure by a State to carry out the prosecution of officials who had 
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undertaken such activities would, ‘create international responsibility on the part of the 

offending State’ (Avant 153-157). Article 5 represents the attitude of the members of 

the Popular Revolutionary Tribunal who presided over the trial, in that, ‘a mercenary 

bears responsibility both for being a mercenary and for any other crime committed by 

him as such’.  

Possibly the most important Article was Article 4, which deprived mercenaries 

of the status of being a lawful combatant. Captured mercenaries were, as such, not 

given the protected status of prisoners-of-war; this ‘violated the principle of equality 

of belligerents and confused the jus ad bellum and jus in bello’ (PRIO 5-47). This 

provision was later incorporated into the 1977 Geneva Additional Protocol I (Avant 

153-157). However, the definition of mercenary as decided upon by the Geneva 

conferees is more limited in scope than that expressed in the Luanda Draft 

Convention. At the same time, Additional Protocol I allows for States to offer to 

mercenaries’ prisoner-of-war status if they so wish. What is clearly understood, and 

addressed in Additional Protocol II, is that mercenaries are entitled to the basic 

humanitarian treatment and protections provided for persons in the power of a party 

to the conflict who are not otherwise entitled to more favorable treatment (Avant 153-

157).   
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Areas of Concern 

A distinction needs to be made between Private Military Security Companies 

(PMSCs) and mercenaries. The term ‘mercenary’ is traditionally associated with 

individuals and small ex-military groups that operate covertly as “guns for hire”. 

PMSCs are corporate military enterprises. They employ ex-soldiers trained within 

state structures, that are leased to whomever can pay. They are able to take on a 

variety of tasks from the conventional task of fighting wars, to maintaining order and 

providing secondary services, such as performing logistical support, training, security, 

intelligence, risk analysis and more (Gray 35-57). They are able to address the 

increasingly complex needs of a modern society; market pressures, technology, and 

the social change of globalization bring about multiple demands that traditional state 

militaries have difficulties meeting. These PMSCs operate in an open market, 

working for many employers at once. These companies contract both permanent 

employees but also freelancing individuals drawn from a vast database of former 

military personnel (Traynor). 

Despite guarantees by states that PMSCs would not engage in combat or 

other essential military tasks, the reality is that core military tasks are changing, and 

PMSCs are increasingly performing more and more of them. They have the technical 

expertise to support increasingly complex weapons systems e.g. B-2 bombers (PRIO 

5-47). The changing nature of war stresses that the strategic playing field lies not in 

conventional man-to-man combat but the importance of intelligence services, which 

PMSCs provide readily – even prison interrogation. Moreover, what the public 

doesn’t consider to be core tasks of the military nevertheless have become so in the 

midst of modern wars. One such example is that of language interpretation, where 
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two of the four contractors implicated in the Taguba report on the Abu Ghraib abuses 

were hired as translators (Gilsinan).  

Shifting Blame and Enabling Conflict 

The growing concern of increased reliance on PMSCs is the fear of the state’s 

attempts to circumvent or evade public skepticism about the United States’ self-

appointed role as global policeman. Viewing PMCs through a market framework 

focuses attention on questions of efficiency, at the expense of more fundamental 

considerations about the policy being pursued. The related question of whether force 

should be used – either by uniformed military personnel or else by private 

contractors – is often neglected. 

In this respect, the low visibility and presumed low cost of private contractors 

appealed to those policy analysts who favor a global U.S. military presence, but fear 

that such a strategy cannot command public support. Max Boot, senior fellow for 

national security studies at the Council on Foreign Relations, has long championed 

the use of contractors on these grounds. Writing in The American Interest, Boot 

explained (Gilsinan):   

“In a perfect world, Congress would bring the size of our armed forces into 

closer alignment with our massive defense commitments. But our legislature, like 

most democratic legislatures, is loath to spend what’s needed on defense, and it is 

even more reluctant to conscript its citizens... Just as Victorian parliaments stinted 

on the size of the British army, forcing reliance on regiments raised in India, so too 

our Congress will never provide enough uniformed personnel to address every 

perceived need... Thus, in all likelihood, we will continue to muddle along with a 

mixture of private and public providers of security services.” 
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Governments also rely on contractors in order to shift responsibility and blame 

for their actions. A state employing contractor personnel to advance its foreign 

policies faces less international responsibility in terms of attribution than if it relied on 

its own armed forces. 

But states bear responsibility for the actions of contractors they employ. They 

should not be allowed to evade responsibility, especially with respect to contractors 

functioning as the equivalent of the states’ armed forces. The United States is the 

world's leading user of private contractors because the U.S. government has 

assumed the role of guarantor of global stability at a time when the American public 

is unwilling to provide the resources necessary to support this strategy (Avant 327-

342).  Washington either has to use private contractors to fill the gap between goals 

and means or else change its goals, and policymakers have shown little interest in 

the latter. 

On a broader level, because the use of PMCs receives less attention than the 

use of regular troops (PRIO 5-47), this reduces the political cost of using force. If 

someone is contributing to the war effort but is not on active duty in the U.S. military, 

nobody beyond his or her immediate family cares if they get killed. By contrast, the 

death of even a single infantryman or marine routinely winds up on the front page of 

the major papers. 

Accountability 

PMSCs are not as lawless as we may think, despite there being no official 

international body to govern them, many governments regulate PMSCs to greater or 

lesser degrees. For example, the United States’ Federal Acquisition Regulations and 

Department of Defense rules govern contracts with private military firms (Avant 153-

157).  The threat of termination does induce some accountability for their actions, 
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however, many critics argue that it is sorely lacking. PMSCs being corporations are 

self-regulated by market accountability. Contractors are accountable to only their 

employers and respond most effectively to market incentives. Interestingly, it is not 

the actions of the PMSCs that create the most controversy but that of their 

employers. What is worrisome is the use of contractors to avoid governmental 

accountability. Furthermore, contractors can facilitate foreign policy by proxy, 

allowing the governments to influence events on the ground, but at a distance that 

allows for plausible deniability (Varin). For example, the British government has 

encouraged contracts with states in which British firms have commercial interests. In 

1986, the British government loaned money to the Mozambique government to hire 

the British PMC Defense Systems Limited, which trained soldiers to protect a British 

company’s tea and sugar estate from rebels during civil unrest (Traynor).  

Privatization can also erode established tools for accountability. In the United 

States, outsourcing centralizes power in the hands of executive branch decision 

makers and reduces both the information available to Congress and the 

opportunities for Congress to influence policy (Avant 327-342). For instance, though 

Congress approves the military budget, it does not approve individual decisions to 

contract out training and may not even know how to exert such influence because 

the annual consolidated report on military assistance and sales does not include 

information on who is conducting the training. Outsourcing also reduces the 

information available to the public by dampening media coverage of external 

contractor deployments as opposed to U.S. troop deployments. For example, three 

U.S. contractors working for California Microwave Systems were captured by the 

FARC in Columbia after their plane (running surveillance missions for the United 

States) was shot down in January 2003 (PRIO 5-47) (Avant 327-342). News stories 
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of these contractors’ harrowing experiences have been few and far between. 

Contrast this with the nearly around the clock coverage of Army Private Jessica 

Lynch who was captured for a much shorter time during operation Iraqi Freedom 

(Avant 327-342). 

An example that illustrates both sides of the matter is that of Sierra Leone in 

early 1995. It was engaged in a violent civil war. The insurgent rebels, infamous for 

recruiting child soldiers, were just weeks from the beleaguered capital, Freetown, 

and appeared unassailable (International Alert 8-16, 21-31). Several months later, 

however, the tide had turned: the government's authority was strengthened, rebel 

forces were repelled, and control over the country's major economic assets was 

restored. Executive Outcomes, a private military contractor armed with helicopters 

and state of the art artillery, helped change the course of the war. Although the 

intervention by Executive Outcomes is sometimes touted as illustrating the viability of 

military contractors, history suggests otherwise. The contractor was later accused of 

interfering in domestic politics to pursue financial gain, and an associated firm 

received payment through diamond mine concessions, which compromised the 

country's economic future. 

Profit Driven Incentive to Prolong Conflict 

Many critics argue that military contractors have an economic interest in 

prolonging conflict rather than reducing it, though employees of private military 

companies rarely have been accused of aggravating conflict intentionally to keep 

profit flowing. Indeed, many human rights advocates regard such organizations as a 

way to hasten interventions that Western powers might otherwise avoid, such as the 

1994 genocide in Rwanda. Yet contractors have also been known to worsen long 

term stability in favor of achieving short term stability. In 1995, when British PMSC 
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Executive Outcome helped Sierra Leone’s army defend its capital from rebels, the 

contractors found the army undependable in retaking the countries diamond mines 

(Gilsinan). The mines were key to their payment, and the mining companies 

employed to company subsidiaries. Due to their high stake in the mines, the firm 

turned to local militias, creating and arming a paramilitary force. Tensions between 

the national army and the militias contributed to a coup, and the militias spoiled 

several attempts at peace negotiations. Thus, although PMSCs helped with short 

term security, it could not ensure long term peace (Gomez del Prado).  

Legality 

The debate over the widespread use of PMSCs today is still mired in 

anachronistic descriptions. Take, for example, the imprecise use of the term 

“mercenaries.” Contractors doing functions that used to be done only by militaries 

are routinely described as mercenaries even though they clearly are not.    

The most widely – though not universally -- accepted definition of a 

mercenary is that in the 1977 Protocol I to the Geneva Conventions. Article 47 puts 

forward six criteria (International Alert 8-16, 21-31), all of which must be met, for a 

combatant to be considered a mercenary. This is important because that Convention 

is the only globally accepted law regarding mercenaries and therefore governs 

whether a contractor can be prosecuted as a mercenary (Kinsey).  The convention 

defines a mercenary as any person who:  

• is specially recruited locally or abroad in order to fight in an armed conflict;   

• does, in fact, take a direct part in the hostilities;   

• is motivated to take part in the hostilities essentially by the desire for private 

gain and, in fact, is promised, by or on behalf of a Party to the conflict, 
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material compensation substantially in excess of that promised or paid to 

combatants of similar ranks and functions in the armed forces of that Party;   

• is neither a national of a Party to the conflict nor a resident of territory 

controlled by a Party to the conflict;   

• is not a member of the armed forces of a Party to the conflict; and   

• has not been sent by a State which is not a Party to the conflict on official duty 

as a member of its armed forces.   

However, personnel working for PMSCs in Iraq or Afghanistan could very well 

not meet that definition. First, a majority of those working for a PMC are locals, and 

as such are “a national of a Party to the conflict.” Second, not all of them directly take 

part in the hostilities. There are at least 200 foreign and domestic private-security 

companies in Iraq (Avant 327-342). Furthermore, the type of work that contractors do 

is enormously diverse. It is by no means limited to the choice between people doing 

security work, i.e., carrying guns or performing logistics functions for the active duty 

military. Some consultancy services, for example, are for decidedly non-kinetic 

functions, such as sitting in front of computer consoles at Regional Operations 

Centers and monitoring convoy movements. Contractors also include academics 

with PhDs, working on theU.S.Army’s Human Terrain System (Avant 327-342).   

The legal status of contractors varies greatly country to country as well as 

against international standards. Sometimes they are subject to the laws of the 

territory in which they operate and other times to those of their home territory where 

the company is based, but often the distinction is unclear (Kinsey). The Coalition 

Provisional Authority (CPA), a U.S. led entity charged with governing Iraq through 

June 2004, stipulated that contractors are subject to the laws of their own country, 
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not Iraqi law (Avant 327-342). Contrast this with the U.S. legislation created to 

address this issue – the Military Extraterritorial Jurisdiction Act of 2000 – lacks 

specifics and entrusts the U.S. Secretary of Defense with initiating prosecution with 

minimal checks (PRIO 5-47). All this creates another issue. Should a contractor 

commit crimes in Iraq, how should prosecutions be initiated. This becomes 

especially relevant when countries such as South Africa, home too major PMSCs 

claim contractors from their country are exporting services without the government’ 

permission.  

Under international law, most PMSCs fall under the purview of the 1989 UN 

Convention on Mercenaries, which governs only traditional egregious mercenary 

activities such as overthrowing a government. Alternatives such as human rights law 

generally binds only states and leaders of states, reducing the formal legal 

responsibilities of PMSCs. For example, when personnel from the U.S. outsourcing 

firm DynCorp, hired by the U.S. to train police officers and the military in the Balkans, 

were implicated in illegal arms and sex trafficking schemes, neither the contractors 

nor the U.S. government were subject to international legal actions (Gomez del 

Prado). These murky legal standards restrict our ability to persecute PMSCs. 

Additionally, the recruitment of foreign nationals from conflict countries by 

international companies is very common. Due to this, there are jurisdictional issues 

when it comes to prosecution and investigation of these companies and individuals. 

Private players operate within a somewhat ambiguous legal status under 

existing international treaties governing armed conflict (Kinsey). The state is the 

cornerstone of international law, but there is a lack of clarity over the exact 

relationship between states and PMCs. Such ambiguity leaves companies 

vulnerable. PMCs are combatants under the Geneva Convention if they bear arms 
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and are clearly working on behalf of one side in a conflict (International Alert 8-16, 

21-31); yet they could also be treated as non-combatants if they do not wear 

recognizable uniforms or are not under military command.   

Beginning nearly three years ago, the Swiss Initiative on Private Military and 

Security Companies joined with the International Committee of the Red Cross to 

resolve some of these ambiguities (Gomez del Prado). On September 17, 2008, they 

released their report which, while not legally binding, recalls existing obligations 

regarding private security companies during armed conflict and identifies good 

practices to assist states in ensuring respect for applicable human rights law. The 

signatories, including the United Kingdom, France, Germany, China and the United 

States, pledged to promote responsible conduct in their relationships with private 

security companies during armed conflict (International Alert 8-16, 21-31). The report, 

often referred to as the Montreux Document, is divided into two sections. The first 

highlights existing international laws with which such companies should comply. 

States cannot circumvent their obligations under existing international law by using 

private military contractors (PRIO 5-47). They have to take appropriate measures to 

prevent any violations of international humanitarian law and human rights law 

(Kinsey) and to provide the necessary remedies for the suppression of such 

violations. States are directly responsible for the conduct of contractors if these 

enterprises act in a governmental capacity.  

The second section lists some 70 practices for assisting countries in fulfilling 

their legal obligations (International Alert 8-16, 21-31). States are advised to avoid 

the use of contractors for activities that clearly require the use of force. States must 

assure the good reputation of companies they send abroad, and they are 

encouraged to create a system of control, surveillance and sanctions in case of 
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breaches (Varin). The report stipulates that companies be regulated and licensed, 

and that personnel from these companies be trained in the rules of international 

humanitarian law.   

As the document points out, it is not true that private military companies are 

operating in a legal no-man's-land. "There are plenty of rules anchored in general 

international legislation, in humanitarian laws and human rights,” notes Paul Seger of 

the Directorate for International Law at the Swiss foreign ministry (Gomez del Prado). 

The object is not to ban military companies, Seger explains, but rather “to create 

model rules of best practice as part of a set of common legal standards of applicable 

international law." 

This document is important because it reflects the fact that the number of 

private military and security contractors is growing worldwide (they operate in more 

than 100 countries around the world (Gray 35-57)) and it reminds states of their 

international obligations if they contract with such companies.   
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Case Studies  

Blackwater's Iraq War Controversy: The Fallujah & Nisour Square Incidents 

Academi, previously known as XE Services and Blackwater, was a private 

American military company hired by organizations such as the CIA and the Pentagon. 

It gained publicity for the Nisour Square Incident in Baghdad that occurred in 2007. 

Blackwater was founded in 1997 by Navy SEAL officer Erik Price. The purpose of 

the organization was to supplement training for military and law enforcement. As 

Price stated, “We are trying to do for the national security apparatus what FedEx did 

for the Postal Service.” (Price) Blackwater was first hired to provide 20 trained men 

for the protection of CIA headquarters. However, Blackwater’s services have since  

not been limited to military operations; 200 Blackwater employees were deployed 

after Hurricane Katrina, offering relief to victims and even acting as law enforcement 

in certain areas. 

On March 31st, 2004, four Blackwater employees who were escorting a 

convoy of empty trucks on their way to pick up kitchen equipment in Fallujah, Iraq. 

They were killed, dragged from their vehicles, and their mutilated bodies were put on 

display on a bridge going across the Euphrates river. Images of the bodies were then 

posted online for the entire world to see. Relatives of the slain victims sued 

Blackwater in a lawsuit that had the power to increase government oversight on 

PMSCs and change their legal liabilities during war. Seven years after the incident 

the lawsuit ended with a settlement for the victim’s families. However, the pressure 

to increase the regulation of PMSC’s remained. This lawsuit had the ability to have a 

major impact on the industry, especially because it served as a culmination of the 
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smaller lawsuits that came before it. The event in Fallujah brought into question the 

millions of dollars the government spends on these private military contractors. 

In a second and more infamous incident, four years after Blackwater signed 

on to its first contract pertaining to the Iraq war in 2003, it sparked outrage in the 

Nisour Square Incident in Baghdad. On September 16, 2007, employees of 

Blackwater Security Consulting opened fire on Iraqi civilians, killing 17 and injuring 

20. What sparked this incident is unclear. The Blackwater employees were 

protecting an American diplomatic convoy when they fired on the civilians. 

Blackwater employees claimed that the convoy was ambushed, while civilians claim 

the attack came unprovoked. Blackwater defended its employees stating they 

reacted appropriately under gunfire. However, the incident strained Iraq-American 

relationships. 

Initially, 5 of the Blackwater employees were charged with 14 counts of 

manslaughter and 20 counts of attempted manslaughter. However, a U.S. district 

judge waived these charges when the reliability of the eyewitness testimony was 

taken into account. The charges were reinstated against 4 Blackwater employees 

after closed-door testimony. 

This case brought into question the use of PMSC’s and the regulation of their 

use. While companies such as Blackwater are deployed to assist the U.S. military 

and government, they are their own separate entities, meaning that they make 

decisions externally without the need of government approval. This can lead to 

incidents such as the Nisour Square incident. Whether there needs to be additional 

regulation of these consulting services is still undecided. 

Comparing European Legislation on PMSC Regulations 
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Today, the private security industry is valued at up to US$200 billion, with the 

concentration of PMSCs based either in the U.S. or in Europe. As such it is important 

to situate the discussion of PMSCs within the context of PMSC regulation in Europe 

as this could have crucial implications for the operations of PMSCs both in relation to 

European host countries and their activities abroad. In particular, this case will focus 

on Britain, Germany and Switzerland as three contrasting examples of the 

effectiveness of PMSC regulation. With Britain dominating the majority of the private 

militarization industry (as seen with graphic below), Germany focusing on strict 

regulations that revolve around PMCs (private military corporations), and Switzerland 

imposing some of the strictest regulation on PMSCs, the actions that the states take 

in regard to this new form of warfare is crucial to dictating international affairs 

(Norton-Taylor). 

 

Number of International Code of Conduct for Private Security Providers Signatory Company 
Headquarters per Country (Updated February 2013) Source: University of Denver 
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With PMCs, many issues are brought to the table, such as state sovereignty, 

regulation and responsibility of these actors, and lack of control over them. With the 

vast number of PMCs belonging in developed countries, Germany and UK are some 

of the most dominant forces in this industry (Krahmann, 2007). While arguably, the 

biggest threat that PMCs pose is the lack of regulation and thus lack of accountability 

surrounding them, the UK and Germany have adopted different tactics when it 

comes to “whether or how to control their emerging private military service industries 

(Krahmann, 2007).” Despite its comparatively reduced presence of PMSC activity, 

Switzerland is one of the few countries that has placed strict restrictions on PMSCs 

that could potentially set the precedence for regional legislation in the future.  

The United Kingdom government has viewed PMCs as a supplement and, at 

times, replacement, to public military services, and has taken advantage of tapping 

into this already existing resource and maximizing their money. Built around a 

contract, the private military companies may be “outsourced” to serve as combat 

support, but not directly involve themselves with military exchanges on the field 

(Krahmann, 2007). Private Finance Initiatives (PFIs) have arisen in UK as a popular 

partnership between the state and private sector, where the private firm is contracted 

to be completely responsible for managing and handling certain projects in the 

military service. From this relationship, we see that the company will take on all 

financial costs of these projects in return for a military contract that on average lasts 

between 10-40 years and includes a guaranteed and continuous income (Krahmann, 

2007). However, with the likelihood of blurred lines to arise from distinctly delineating 

the national armed forces from the PMCs, UK’s Ministry of Defense created a 

regulation known as the “Sponsored Reserves,” that was put into British law in 1996. 

By allowing PMCs to identify as voluntary “Sponsored Reservists” in the national 
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forces, they must adhere to the Volunteer Reserve Forces training with strict 

oversight, thus hoping to preserve some public accountability (Krahmann, 2007).  

While Great Britain has chosen several ways for which PMCs may play a role 

in the military, a lack of substantial oversight and regulation has been accounted for. 

This is to not say that there have not been any resources available for the country to 

look toward for exploring legislation on PMCs. The Green Paper, which is the first 

attempt by a European governance to expand upon policy options for private military 

regulation, has not been utilized in the UK since its presentation in 2002, further 

proving a point that the country does not wish to pursue complete responsibility 

placed on the government to control private military services (Foreign and 

Commonwealth Affairs). Along with this lack of initiative, Great Britain’s terms for 

PFIs are never made public nor are they approved by Parliament, and the contract 

on average includes only one major review during the halfway point, which means 

that 15 years could go by before it will be formally looked at. While the PFI contracts 

and Sponsored Reserves may appear to be an attempt of control by the government, 

these two partnerships along with the avoidance of The Green Paper exemplifies the 

severe lack of transparency and “limited public accountability” UK has toward private 

military companies (Krahmann, 2007).  

While many countries have looked toward UK as an example on how to 

integrate PMCs with a market-oriented approach, Germany has adopted a similar 

technique but instilled more cautionary and slow measures, such as managing their 

military service with either full or partial government ownership, contrary to PMIs in 

the UK that gave full control to the private firm (Krahmann, 2007).  The government 

has focused on implementing laws in place that allow them to exert their power and 

oversight over the private military sector, starting with the German Trade Code in 
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1927. The Trade Code’s primary function is the “assessment and licensing of service 

companies,” so that it specifically lays out the trainings, tests, and legal insurance 

and obligations the company must go through and abide by (Krahmann, 2007).  

Additionally, PMCs are also regulated in Germany by the German Export 

Control Order which specialize in ensuring supervision with weapons of mass 

destruction, or known under a broader term of “technical assistance.” In comparison 

to UK contracts with private firms, Germany has shortened public and private 

partnership contracts, which encourages less dependency on the government to the 

outsourced firm since it’s a lessened amount of time, and less chance of a lack of 

oversight of the PMC resulting in undesirable consequences (Krahmann, 2007).   

This is further augmented by the German Criminal Code, which in section 

109h, prohibits recruitment for foreign armed services. This same section has since 

been cited by state prosecutors in a recent legal battle between the state and 

Asgaard, a German-based Security Group that is being prosecuted for offering 

military and security services to Ahmad Galadid Abdinur Darman, a Somali politician 

who is suspected to play a role in the decades old civil conflict (“Somali Warlord 

Hires German Mercenaries to Provide Security Services”). Regardless of the 

speculative nature of the deal, the controversy it has generated within the German 

parliament highlights the growing gap between the actual behavior of German-based 

PMSCs and common knowledge and belief.  

Unfortunately, despite the legislative guidelines and regulations laid out for 

the Bundeswehr (German Armed Forces) in the Trade Code, Export Control Order, 

and Crminal Code, since Germany’s involvement in the war in Afghanistan, it has 

since increased the amount of military services being outsourced to private 

contractors (“Capacity Gained – Accountability Lost?”). Not only has Germany used 



	

	

	
71 

PMSCs for secondary support services such as transport, maintenance and 

supplies, it has also hired security guards to provide perimeter security for the 

Bundeswehr’s police training and civilian missions in Faizabad, Mazar-i-Sharif, 

Kunduz, and Taloqan in Afghanistan (Krahmann, 2011). The government has since 

justified its shift in stance towards the PMSCs by maintaining that inherent 

governmental functions have not been outsourced to PMSCs and that the only 

functions being outsourced are mere support functions (Krahmann, 2015).  

Considered somewhat of an international anomaly, Switzerland has defied all 

bleak predictions that PMSCs necessarily operate in a legal vacuum by clarifying 

rules deriving from existing international humanitarian and human rights law. In a 

process that started in 2006, Switzerland launched an international process that 

redfines the federal relationship with private security contractors. (“Switzerland: 

Clarifying legal rules”) On 31 October 2007, it adopted an ordinance that stipulates 

the minimum conditions under which Federal Agencies may award contracts to 

private military and security companies to ensure responsible behavior. Then it 

played a key role in initiating the 2008 Montreux Document, which outlines the legal 

obligations and principled responsibilities of States towards the use of private 

contractors during armed conflict, which has since been endorsed by 52 states and 3 

international organizations (“Code of Conduct for Private Military and Security 

Companies (PMSCs)”).  

Finally and most importantly, in January 2013, Switzerland established 

national legislation aimed at filling tits domestic gap in exerting control over PMSCs 

with Swiss connections – either those based directly in Switzerland or those who 

provide similar services within Switzerland and abroad. Not only does it legally 

prohibit activities in hostilities with or in violations of human rights, it also requires 



	

	

	
72 

companies to file a declaration with the competent authority to ensure direct 

oversight of activities conducted abroad. As of September 2015, the legislation has 

been entered into force, requiring Swiss-based PMSCs to notify the Federal 

Department of Foreign Affairs before seeking to export their services (“Ordinance on 

Private Security Services Provided Abroad”). The Department can then grant or 

refuse to grant a license for the stated activity. The Swiss initiative has since been 

heralded as a comprehensive, adaptive solution to the mandatory regulation of 

PMSCs.  

Thus, the three countries highlighted have chosen to deal with the emerging 

private militarization industry differently. On one end of the spectrum, the UK has 

traded complete oversight over PMSCs by placing “considerable trust” in the private 

sector (Krahmann, 2007). Germany has experienced a dissonance between its 

existing trade and criminal code that prohibits the use of foreign armed services, and 

its actual recent use of PMSCs, demonstrating that a strong legislation is toothless 

without proper regulation and implementation. Lastly Switzerland provides a well-

meaning example of what renewed vigorous control of PMSCs could look like even 

in the 21st century.  
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Questions to Consider 

• Lack of accountability and regulation are often arguments cited against the 

privatization of war. A common solution calls for increased state intervention 

in policing PMSCs. What is your country’s stance on this? 

• What steps should be taken to create a workable legal definition and 

parameters for PMSCs and mercenaries? Would the legalization of PMSCs 

and mercenaries conflict with international norms of conflict? How? Why or 

why not? 

• How widespread or centralized is the use of mercenaries and PMSCs by your 

country, and how deeply integrated is it into modern state culture and conflict? 

How can this be used to the advantage of pro- and anti- mercenary and 

PMSC states and non-state entities? 
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